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Attached is the U.S. Department of Housing and Urban Development (HUD), Office of Inspector
General’s (OIG) final results of our review of the acquisition component of the State of New
York’s Community Development Block Grant Disaster Recovery-funded New York Rising
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recommended corrective actions. For each recommendation without a management decision,
please respond and provide status reports in accordance with the HUD Handbook. Please furnish
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212-264-4174.
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\ The State of New York Did Not Ensure That Properties Purchased Under the
Acquisition Component of Its Program Were Eligible

Highlights

What We Audited and Why

We audited the State of New York’s Community Development Block Grant Disaster Recovery-
funded New York Rising Buyout and Acquisition program. We initiated this audit due to
concerns related to whether properties purchased were substantially damaged. The objective of
this audit was to determine whether the State ensured that properties purchased under the
acquisition component of the program met applicable U.S. Department of Housing and Urban
Development (HUD), Federal, and State requirements.

What We Found

The State did not ensure that properties purchased under the acquisition component of its
program met eligibility requirements. Specifically, it did not ensure that properties (1) were
substantially damaged and (2) complied with flood hazard requirements. Further, it may have
improperly purchased properties that did not comply with flood insurance requirements. These
deficiencies occurred because the State did not have adequate controls and relied on applicants
and other entities to ensure compliance with requirements. For example, the State relied on
letters from local governments provided by its applicants to show that properties were
substantially damaged, and it did not have a process to ensure that the substantial damage
determination letters were accurate and supported. As a result, the State disbursed more than
$3.5 million for ineligible properties and incentives and more than $5.9 million for properties
that it could not show met applicable requirements, and HUD did not have assurance that
Disaster Recovery funds were used for their intended purpose.

What We Recommend

We recommend that HUD require the State to (1) reimburse more than $3.5 million in settlement
costs and incentives paid for properties that did not meet eligibility requirements or should not
have received incentives; (2) provide documentation showing that 15 properties met
requirements related to substantial damage, flood hazards, and flood insurance or reimburse
more than $5.9 million paid to purchase the properties; and (3) conduct a review of the other
properties purchased under its program to ensure that properties were eligible and reimburse the
amount paid for any additional properties found to be ineligible. Further, we recommend that
HUD require the State to provide documentation showing that the acquisition component of its
program has ended or improve its controls to ensure that properties purchased are eligible.
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Background and Objective

On October 29, 2012, Hurricane Sandy made landfall on the east coast, causing unprecedented
damage to New York and other eastern States. Through the Disaster Relief Appropriations Act of
2013,* Congress made available $16 billion in Community Development Block Grant Disaster
Recovery funds for necessary expenses related to disaster relief, long-term recovery, restoration
of infrastructure and housing, and economic revitalization. These funds were to be used in the
most impacted and distressed areas affected by Hurricane Sandy and other declared disaster
events that occurred during calendar years 2011, 2012, and 2013.

The U.S. Department of Housing and Urban Development (HUD) awarded the State of New
York $4.4 billion of the $16 billion in Disaster Recovery funds. The governor of New York
established the Governor’s Office of Storm Recovery under its Housing Trust Fund Corporation
to administer the funds.

The State allocated more than $680 million of the Disaster Recovery funds to its New York
Rising Buyout and Acquisition program, which was established to purchase the properties of
interested homeowners whose homes were damaged or destroyed by the disasters. The program
included two components.

e The buyout component purchased properties located in certain high-risk areas within the
100-year floodplain that were most susceptible to future disasters. Once purchased, the
properties were to be transformed into wetlands, open space, or stormwater management
systems to create a natural coastal buffer to safeguard against future storms and improve
the resiliency of the larger community.

e The acquisition component purchased certain properties that were also at risk but were
outside the designated buyout component areas. Once purchased, these properties were
eligible for redevelopment in a resilient manner to protect future occupants.

As of July 2018, the State had disbursed more than $208.2 million to purchase 564 properties
under the acquisition component of its program. In addition to not being located in a designated
buyout area, these properties had to meet several key eligibility criteria. For example, properties
were required to be (1) one-family or two-family homes or vacant land that was contiguous to an
eligible property with structures, (2) substantially damaged, and (3) located within the 500-year
floodplain but not in a floodway.?

Our objective was to determine whether the State ensured that properties purchased under the
acquisition component of its program met applicable HUD, Federal, and State requirements.

! Public Law 113-2, dated January 29, 2013
2 Floodways are the portions of the floodplain in which flood hazard is generally the greatest.



Results of Audit

Finding: The State Did Not Ensure That Properties Purchased
Under the Acquisition Component of Its Program Were Eligible

The State did not ensure that properties purchased under the acquisition component of its New
York Rising Buyout and Acquisition program met eligibility requirements. Specifically, it did
not ensure that properties (1) were substantially damaged and (2) complied with flood hazard
requirements. Further, it may have improperly purchased properties that did not comply with
flood insurance requirements. These deficiencies occurred because the State did not have
adequate controls and relied on applicants and other entities to ensure compliance with
requirements. For example, the State relied on letters from local governments provided by its
applicants to show that properties were substantially damaged, and it did not have a process to
ensure that the substantial damage determination letters were accurate and supported. As a
result, the State disbursed more than $3.5 million for ineligible properties and incentives and
more than $5.9 million for properties that it could not show met applicable requirements, and
HUD did not have assurance that Disaster Recovery funds were used for their intended purpose.

Properties Were Not Substantially Damaged

The State did not ensure that properties purchased were substantially damaged. According to the
State’s action plan and policy manual, properties purchased under the acquisition component
were required to be substantially damaged. The State’s policies and procedures required
homeowners to provide letters from local floodplain administrators or similar officials showing
that properties sustained damages equal to or exceeding 50 percent? of the prestorm value.
However, the State’s file for 1 of the 30 properties reviewed did not contain the required letter or
documentation showing that the property was substantially damaged. Further, the State’s files
for the remaining 29 properties reviewed did not contain documentation to support the
substantial damage determinations made in the letters.

After communicating with local officials who made the substantial damage determinations and
comparing the information from their files to documentation in the State’s files, we concluded
that 7 of the 30 properties were substantially damaged. Of the remaining 23 properties reviewed,
6 properties were not substantially damaged, and the substantial damage determinations for the
remaining 17 properties were not adequately supported. The following bullets provide details on
the issues identified.

Six Properties Were Not Substantially Damaged
Six of the properties reviewed were not substantially damaged. As described below, the
circumstances of these six properties included not having a substantial damage letter, revised

3 The State’s definition of substantial damage was in line with 78 FR (Federal Register) 14332 (March 5, 2013)
and regulations at 44 CFR (Code of Federal Regulations) 59.1.



substantial damage determinations, improper inclusion of costs for renovations not related to the
storm, and documentation provided leading to a calculation of less than 50 percent damage.

In one case, the State’s file did not contain a letter showing the substantial damage
determination, and documentation maintained by the local government showed that the
property was only about 31 percent damaged.

In three cases, the local governments originally assessed the properties as more than 50
percent damaged but later determined that the properties were not substantially damaged
after the homeowners appealed the original damage assessments. In all three cases, the
State’s files contained only the initial substantial damage letters, which stated that the
properties were substantially damaged.

In one case, the local government’s file showed that its substantial damage determination
included the cost to renovate a kitchen beyond the prestorm value of the property.
According to the damage assessment, the kitchen renovation was not due to damage
sustained from the storm. Once the cost of the kitchen renovation is removed from the
property’s damage estimate, the property would be considered only about 41 percent
damaged (figure 1).

Figure 1: A property with a damage assessment that improperly included
kitchen renovation costs. This picture was taken 16 months after the storm.

In one case, the local government was unable to provide support for its letter, and when
we calculated the damage using the local government’s method, we found that the
property was not substantially damaged. The local government’s policy was to use a
Federal Emergency Management Agency (FEMA) proof of loss statement to establish the
total damage incurred and then compare it to the tax-assessed value of the property.



While the local government did not have a FEMA proof of loss statement, the State’s file
contained one. Compared to the County’s tax assessment, the property would be
considered about 22 percent damaged.

Substantial Damage Determinations for 17 Properties Were Not Supported
The substantial damage determinations for 17 of the properties reviewed were not supported.

For example,

e Local government files did not always contain support for the prestorm value and
estimated cost of repairs needed to support the substantial damage calculations.

e Local governments did not always follow Federal and State requirements when making
substantial damage determinations. In one case, the local government based its
determination on a comparison of the estimated cost of repair and the poststorm value of
the home instead of the prestorm value as required. In another case, the local government
based its determination on how high the flood water reached in the home and did not
consider the estimated cost of repair or the home’s prestorm value (figure 2).

Figure 2: A property with a substantial damage determination that relied on
how high the flood water reached in the home. This picture was taken 16
months after the storm.

e Local government files either contained conflicting information or conflicted with
documentation in the State’s files. In one case, the substantial damage determination was
based on a November 2012 contractor estimate, stating that the estimated cost of repairs
was more than $149,000. However, a February 2015 poststorm appraisal in the State’s
file stated that the property was in “very good condition,” although there was no evidence
that substantial repairs had been made before the appraisal to justify the condition. For



example, the State’s files contained receipts for only $10,000 in repairs made before the
appraisal, and local records did not show that the homeowner had applied for permits to
complete repairs.

These issues occurred because the State did not have adequate controls to ensure that properties
were substantially damaged. The State believed it was reasonable to rely on the substantial
damage determinations made by local floodplain administrators and stated that it did not verify
the existence or percentage of substantial damage. Further, it did not have a process to verify
that all files contained the required letter and that the letters submitted by homeowners (1)
matched the letters or determinations on file with local officials, and (2) represented the most
recent substantial damage determination made by local officials. As discussed in the March 5,
2013, Federal Register notice,* having procedures to verify the accuracy of information provided
by applicants is important to detect fraud, waste, and abuse. As a result of the issues identified,
the State disbursed nearly $9.5 million in Disaster Recovery funds for 23 properties that either
were ineligible or that it could not show were substantially damaged.

Properties Did Not Comply With Flood Hazard Requirements

The State did not ensure that properties purchased complied with flood hazard requirements.
According to the State’s partial action plan, properties purchased through the acquisition
component were required to be located within the 500-year floodplain and outside the enhanced
buyout areas and floodways. However, a review of data and maps on FEMA’s Flood Map
Service Center website showed that two of the properties purchased were outside the 500-year
flood plan and one was located in a floodway. The State agreed that two of the properties were
ineligible and stated that it would recapture the funds in at least one of the cases. While the State
provided a hardships letter for one of the homeowners, it was dated after the purchase was made,
and the State did not provide documentation to support the hardship or show that the homeowner
had applied for hardship status.

These issues occurred because the State did not have adequate controls to ensure that properties
met flood hazard requirements and relied on a contractor to ensure compliance with those
requirements. Further, it did not have adequate controls to ensure that hardships were properly
documented. As a result, the State disbursed more than $1.2 million in Disaster Recovery funds
for two ineligible properties and a property that it could not show was eligible or had properly
received a hardship.®

Properties Did Not Comply With Flood Insurance Requirements
The State also may have improperly purchased five properties that did not comply with flood
insurance requirements. The State’s policy manual allowed it to purchase properties when

4 78 FR 14337 (March 5, 2013)

> The State’s policy manual allowed it to waive eligibility criteria in extenuating circumstances through its
“demonstrable hardship process.”

6 These 3 properties were included in the 17 properties that the State could not show were substantially damaged.
See appendix C for more information on how many properties had each type of deficiency.



homeowners failed to maintain flood insurance when required, also known as FEMA-
noncompliant properties. However, the National Flood Insurance Reform Act of 1994 (42
U.S.C. (United States Code) 5154a) and the March 5, 2013, Federal Register notice” prohibited
persons who previously received disaster assistance from receiving future assistance if they were
required to obtain flood insurance but did not do so. This requirement included assistance for
replacement of the previously assisted properties. The State purchased five FEMA-
noncompliant properties under the acquisition component, including the following property,
which was listed as being in good condition on its poststorm appraisal (figure 3).

}

Figure 3: A FEMA-noncompliant property with a poststorm appraisal that listed
it as being in good condition. This picture was taken 14 months after the storm.

According to the State, the acquisition component of its program was not a replacement program
but was to purchase the properties to achieve a FEMA-allowed mitigation purpose. However,
the State did not provide documentation to support its statement, and the State’s policy manual
stated that the program assisted property owners who needed to purchase replacement housing
by offering a fair amount to purchase their properties. The State’s policy aligned with a
November 16, 2011, Federal Register notice,® which states that the purpose of replacement
housing is to equip an individual or household with the funds necessary to gain replacement
housing. The notice also includes the acquisition of damaged properties and states that if award
amounts are related to a property’s value, HUD considers them to be for the purpose of
replacement housing. The award amounts for properties purchased under the acquisition
component of the State’s program, including awards for FEMA-noncompliant properties, were
tied to the poststorm value of the properties.

7 78 FR 14345 (March 5, 2013)
8 76 FR 71062 (November 16, 2011)



Further, if the State could show that the FEMA-noncompliant properties were eligible for the
acquisition program, a portion of the more than $1.5 million paid to acquire the five properties
would be for incentives for two properties. The State’s policy manual did not allow it to award
incentives beyond the poststorm value for FEMA-noncompliant properties. While the State
provided a memorandum stating that one of the two properties was FEMA-compliant because
the property was not damaged by a prior storm, it acknowledged that FEMA had an ongoing
investigation regarding the homeowner’s compliance with requirements. If FEMA determines
that the property was noncompliant, the incentives paid for the property would be ineligible.

These issues occurred because the State did not have adequate controls over its program. It did
not ensure that its policies and procedures both clearly defined its program and aligned with
Federal requirements. Further, it did not have adequate controls to ensure that it complied with
its policy manual when calculating and paying incentives. As a result, the State disbursed more
than $1.5 million in Disaster Recovery funds for five properties that it could not show were
eligible.®

Conclusion

The State did not have adequate controls over the acquisition component of its program and
relied on applicants and the work of other entities to justify awards to homeowners without
verifying the information. For example, it relied on the substantial damage determinations made
by local floodplain administrators and did not verify the existence or percentage of substantial
damage. Further, it did not have a process to verify that the letters submitted by applicants were
supported and accurate. As a result of these deficiencies, State officials disbursed more than
$3.5 million in Disaster Recovery funds for ineligible properties and incentives and more than
$5.9 million for properties that it could not show met applicable requirements, and HUD did not
have assurance that these funds were used for their intended purpose. If the State reimburses
ineligible costs from non-Federal funds and provides documentation to support eligibility
determinations, HUD will have more assurance that Disaster Recovery funds are used for their
intended purpose. Further, if the State cannot show that the acquisition component of its
program has ended, it should improve controls to ensure that additional properties purchased
are eligible and that funds are put to their intended use.

® On March 14, 2019, HUD provided a legal opinion that partly addresses the concerns raised regarding FEMA.-
noncompliant properties. We will review the legal opinion during the audit resolution process to help determine
whether the properties were eligible for the acquisition component of the State’s program. These 5 properties
were also included in the 17 properties that the State could not show were substantially damaged. See appendix
C for more information on how many properties had each type of deficiency.

10 In August 2018, the State stated that only four additional purchases were pending for the acquisition component
of its program.



Recommendations
We recommend that HUD’s Deputy Assistant Secretary for Grant Programs require the State to

1A.

1B.

1C.

1D.

1E.

1F.

Reimburse from non-Federal funds the $2,595,127 paid to purchase six properties
that were not substantially damaged. Further, the State should identify and
reimburse from non-Federal funds any additional Disaster Recovery funds used to
acquire and dispose of the properties.*

Reimburse from non-Federal funds the $783,571 paid to purchase two properties
that did not comply with flood hazard requirements and for which the State did
not have sufficient documentation to show that the properties were substantially
damaged. Further, the State should identify and reimburse from non-Federal
funds any additional Disaster Recovery funds used to acquire and dispose of the
properties.

Provide documentation to support the hardship letter provided for a property
located outside the 500-year floodplain and documentation to show that the
property was substantially damaged or reimburse from non-Federal funds the
$435,069 in settlement costs paid to purchase the property. Further, the State
should identify and reimburse from non-Federal funds any additional Disaster
Recovery funds used to acquire and dispose of the property.

Reimburse from non-Federal funds the $183,500 in incentives paid to a
homeowner that failed to maintain flood insurance.

Provide documentation to show that the five properties for which the homeowners
failed to maintain flood insurance were eligible for assistance and documentation
to show that the properties were substantially damaged or reimburse from non-
Federal funds the $1,336,883 paid to purchase the properties, including incentives
for one property. Further, the State should identify and reimburse from non-
Federal funds any additional Disaster Recovery funds used to acquire and dispose
of the properties.

Provide documentation to show that the remaining nine properties were
substantially damaged or reimburse from non-Federal funds the $4,158,836 paid
to purchase the properties. Further, the State should identify and reimburse from
non-Federal funds any additional Disaster Recovery funds used to acquire and
dispose of the nine properties.

1 In addition to settlement costs, the State may have used Disaster Recovery funds for other costs to acquire and
dispose of the properties, such as debris removal, costs to secure the property, and auction fees.
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1G.  Conduct a review of the universe*? of properties purchased through the acquisition
component of its program to ensure that properties were eligible and reimburse
from non-Federal funds the Disaster Recovery funds used in connection with any
additional properties found to be ineligible. For example, the State’s review could
include verification that (1) its files contained the required substantial damage
letters, (2) the letters provided by applicants reflected the most recent substantial
damage determination made by local officials, (3) substantial damage
determinations were adequately supported, (4) properties met flood hazard
requirements, and (5) properties were not FEMA-noncompliant.

1H.  Provide documentation showing that the acquisition component of its program has
ended or improve its controls over the program to ensure that properties
purchased are eligible. This recommendation includes but is not limited to
updating its policies and procedures and implementing verification processes to
ensure that it verifies information provided by applicants and other entities.

2 This universe includes the 510 properties that were part of our sampling universe but not selected for review, the
24 additional properties purchased between April 2017 and July 2018, the 4 properties that were pending as of
August 2018, and any other properties purchased under the acquisition component of the State’s program.

11



Scope and Methodology

We conducted our audit from April 2017 through September 2018 at the State’s offices located
at 25 Beaver Street, New York, NY, and our offices located in New York, NY, and Newark, NJ.
The audit covered the period October 29, 2012, through March 31, 2017.

To accomplish our objective, we met with key State and HUD employees located in New York,
NY, and Washington, DC. We also reviewed

e relevant background information;

e applicable laws, regulations, HUD notices and guidance, FEMA guidance, and the State’s
policies and procedures;

e the State’s HUD-approved action plan and amendments;
e funding agreements between HUD and the State;

e HUD monitoring reports, relevant single audit reports, and the State’s quarterly Disaster
Recovery performance reports;

e data and reports from HUD’s Disaster Recovery Grant Reporting system;
e data, reports, and documents from the NY Rising IntelliGrants system;

e data and maps from the FEMA Flood Map Service Center website; and

e reports and documents provided by the local governments.

As of March 31, 2017, the State had paid more than $199.8 million to purchase 540 properties
through the acquisition component of its program. Using the prestorm and poststorm values in
the State’s data, we calculated an estimated percentage of damage from the storm. We then
selected a nonstatistical sample of 20 properties by focusing on those with the lowest estimated
damage percentage and those in cities with the highest number of properties. Of the 540
properties, we also selected (1) 5 properties that we determined were FEMA-noncompliant
through meetings with the State, (2) 3 properties that we determined were not substantially
damaged through meetings with local government officials, and (3) 2 properties that we
determined did not comply with flood hazard requirements through searches on the FEMA Flood
Map Service Center website. In total, we selected 30 properties for review with settlement
payments totaling more than $11.8 million. Although this approach did not allow us to make a
projection to the universe of 540 properties from which our sample was selected, it was sufficient

13 The Disaster Recovery Grant Reporting system was developed by HUD’s Office of Community Planning and
Development for the Disaster Recovery program and other special appropriations to allow grantees to access
grant funds and report performance accomplishments.

14 The NY Rising IntelliGrants system is used by the State to manage its program and contains key program
documentation, such as applications and source documentation establishing eligibility.
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to meet our objective and allowed us to review properties that had a higher risk of not complying
with eligibility requirements.

For each of the 30 properties selected for review, we reviewed documentation contained in the
State’s files and performed flood map searches. Because the State relied on substantial damage
letters from local governments that were provided by the applicants, we also met with local
government officials for each of the properties reviewed. Specifically, we met with local
government officials from the City of New York, NY, Long Island, NY, Deerpark, NY, and
Esperance, NY, to obtain an understanding of the processes they used to make substantial
damage assessments and to obtain documentation supporting their substantial damage
determinations.

As of July 2018, the State had disbursed more than $208.2 million to purchase 564 properties
under the acquisition component of its program. This means the State had purchased an
additional 24 properties between April 2017 and July 2018. Further, in August 2018, the State
stated that only four additional purchases were pending for the acquisition component of its
program.

To achieve our objective, we relied in part on computer-processed data from HUD, the State, and
the FEMA Flood Map Service Center website. We used the data to obtain background
information and to select a sample of properties for review. Although we did not perform a
detailed assessment of the reliability of the data, we performed minimal testing and found the
data to be accurate for our purposes. Specifically, we reconciled the data to source
documentation obtained from the State.

We conducted the audit in accordance with generally accepted government auditing standards.
Those standards require that we plan and perform the audit to obtain sufficient, appropriate
evidence to provide a reasonable basis for our findings and conclusions based on our audit
objective(s). We believe that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objective.

13



Internal Controls

Internal control is a process adopted by those charged with governance and management,
designed to provide reasonable assurance about the achievement of the organization’s mission,
goals, and objectives with regard to

o effectiveness and efficiency of operations,
e reliability of financial reporting, and
e compliance with applicable laws and regulations.

Internal controls comprise the plans, policies, methods, and procedures used to meet the
organization’s mission, goals, and objectives. Internal controls include the processes and
procedures for planning, organizing, directing, and controlling program operations as well as the
systems for measuring, reporting, and monitoring program performance.

Relevant Internal Controls
We determined that the following internal controls were relevant to our audit objective:

e Program operations — Policies and procedures that management has implemented to
reasonably ensure that a program meets its objectives.

e Compliance with laws and regulations — Policies and procedures that management has
implemented to reasonably ensure that resource use is consistent with laws and regulations.

e Safeguarding resources — Policies and procedures that management has implemented to
reasonably ensure that resources are safeguarded against waste, loss, and misuse.

e Validity and reliability of data — Policies and procedures that management has implemented
to reasonably ensure that valid and reliable data are obtained, maintained, and fairly
disclosed in reports.

We assessed the relevant controls identified above.

A deficiency in internal control exists when the design or operation of a control does not allow
management or employees, in the normal course of performing their assigned functions, the
reasonable opportunity to prevent, detect, or correct (1) impairments to effectiveness or
efficiency of operations, (2) misstatements in financial or performance information, or (3)
violations of laws and regulations on a timely basis.

Significant Deficiency
Based on our review, we believe that the following item is a significant deficiency:

e The State did not have adequate controls to ensure that properties purchased under the
acquisition component of the program met applicable HUD, Federal, and State requirements.

14



Appendixes

Appendix A

Schedule of Questioned Costs
Recommendation

Ineligible 1/ Unsupported 2/

number

1A $2,595,127
1B 783,571
1C $435,069
1D 183,500
1E 1,336,883
1F 4,158,836

Totals 3,562,198 5,930,788

1/ Ineligible costs are costs charged to a HUD-financed or HUD-insured program or activity

that the auditor believes are not allowable by law; contract; or Federal, State, or local
policies or regulations.

2/ Unsupported costs are those costs charged to a HUD-financed or HUD-insured program
or activity when we cannot determine eligibility at the time of the audit. Unsupported
costs require a decision by HUD program officials. This decision, in addition to
obtaining supporting documentation, might involve a legal interpretation or clarification
of departmental policies and procedures.
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Appendix B

Auditee Comments and OIG’s Evaluation

Ref to OIG Auditee Comments
Evaluation

Governor’s Office of
Storm Recovery

ANDREW M. CUOMO
Governor

Septernber 21, 2018

Kimberly Dahl

Repronal Inspector General for Audit

U8, Department of Housing and Urban Development
Office of Inspector General

26 Federal Plaza, Room 3430

Mew York, NY 10273-0068

Dear Ms, Dahl:

This letter is in response to the 1S Department of Housing and Urban Development’s ("HUD™) Office of
Inspector General's (“OIG™) Draft Audit Report (“Draft Report™) on the New York Housing Trust Fund
Comporation’s (“HTFC®) Governor's Office of Storm Recovery’s (“GOSR”) administration of the Acquisition
component of its New York Rising Buyout and Acquisition Program. We have reviewed the Dreaft Report and
appreciate the opportunity to respond in writing. However, we strongly disagree with the OIG’s Finding,
question the OIG's authority to make the Finding, and believe that each pant of the Finding should be
dismissed. Our responses to the Dreaft Report are detailed below.

Pursuant to CDBG regulations, GOSR should be afforded the “maxi feasible defe e [its]
Comment 1 interpretation of the statutory requirements and the requirements of the [CDBG-DR] regulations, provided
that [GOSR's] interpretations are not plainly inconsistent with the [HUD] Act and the Secretary’s obligation
to enforce comphiance with the intent of the Congress as declared in the Act.” 24 CER. §570,480(c) (emphasis
added).  As discussed in more detail below, the HUD OIG's audit contans glaning flaws and fails to denuly
any meaningful Federal regulatory or statutory support for its Finding and Recommendations,

Superstonn Sandy's storm surge (together with Hurdcane Irene and Tropical Stonm Lee) illustrated how many
homes in New York are located in floodplains and would continue to be at risk duning funire storms unless
the State stepped in to aid. Residents within these communities had needs beyond just the repair of their
homes, such as the desite to relocate to saler arcas outside of the floodplain, To address this need, the State
launched its New York Rising Buyout and Acquisinon Program through its HUD approved Action Plan {and
subsequent amendments) to purchase storm-damaged properties from homeowners who chose to move out
of hamm’s way. In addition to purchasing properties with the goal of restricting them as open space (the
“Buyout component™), the New Yok Rising Buyout and Acquisition Program also purchases stoom-damaged
properties with the goal of ensuning the homes were rebuilt in a resilient manner (the “Acquisition component™
or the “Program™). Threugh the Acquisition component, the State purchs
located within the 100-year ar 500-year floodplam determined to be “substantially damaged™ by their local
floodplain administrator. The State purchases properties from owners whe, due to their own personal

es storm-damaged properties
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circumstances, are either unwilling or unable to withstand prolonged reconstruction and stangent elevation
requirements, and thus desire to sell their properties to the State.

GOSR ensures that all storm-damaged properties purchased through the Acquisiton compenent are
redeveloped in a code-compliant, resilient manner. To achieve this goal, the Program resells the properties at

auction to purchasers who agree to pedform necessary construction at their own expense and under a strict
three (3) year redevelopment deadline. GOSR has purchased 566 properties and has sold 490 of these
properties at auction, with stongent redevelopment requirements,  To date, 88 have been completely
redeveloped and 315 have construction in progress. GOSR will momitor the mmainng properties 1o ensure
the homes are brought to approprate flaodplain standards. “The Program has been a popular and successful
recovery option for the State of New York. Tt moved people out of the flocdplain, who either would not or
could not rebuild their storm-damaged homes in a code-compliant manner, thus subjecting themn to risk from
future storms, and instead has ensured that elevated, resilient homes are retumed to the New York housing:
macket.

The HUD OIG’s Finding is primanly based upon its ersonecus decision to question the *substantial damage
determination™ made by local floodplain admimsteators.  ‘This decision led to flawed and questionable

conclusions and Recommendations.

GOSR’s Action Plan states that “[e]ligible applicants to the Acquisition component [of the Program] are
* As described below,
the term “substantially damaged™ 15 a legal tenm defined by Federal regulations promulgated by FEMA. Fora
property to be deemed “substantially damaged,” the property must have been issued a “substantial damage

letter” from the local flocdplain administrator.” Program’s policy specifically states that “[s]ubst

owners of substantally damaged one-family or two-family homes and /or vacant land

wial damage
is proven by the issuance of a Substantial Damage Letter from the appropnate local authonzed official or
floodplain ager,..” This letter is clear and convincing evidence that the property is substantslly damaged
and puts homeowners on notice that the floodplain admimsteator has deteamined their property must be
elevated to remain code-compliant. This Program eequirement is used solely as a threshold eligibility criteria
for entrance into the Program and is not required by HUD or any other Federal law. Il an applicant has such
a letter, the applicant meets the Program-established threshold ebgbility entena of being deemed substantially
damaged, Applicants must submit their s

bstantial damage determination letters to the Program to be eligible

to proceed through the Acqu n app ion process.

The Program does not, and should not, monitor or second-guess the detemminations of the local floodplain

administrators hecause local officials are required to make substantial demage determinations to participate in

| Damage Desk Reference” (May 20100 at 4-3, sailah a¢ hitps: /wwrwr foma gov/media-
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the National Flood Insurance Program ("NFIP7).  “The NFIP is a fedecal program, sdministered and
implemented by FEMA, which enables private property owners to purchase federal flood insurance. The
NFIP is designed to provide an insurance alternative to disaster assistance to meet the escalating costs of
repainng damage to buildings and their contents caused by floods and was, until recently, penerally unavailable
from pavate-sector insucance companies™ FEMA regulations require local communities to adopt and
adequately enforee local fleodplan regulations that are comphant with Federal requirements,? which includes
assessing whether properties are substantially damaged and/or substantially improved.*

GOSR's reliance on the substantial damage letters 1ssued by the local mumeipaliies 15 reascnable and
appropriate.  FEMA has set forth standards for calculating substantial damage.  Pumsuant o FEMA's
“Substantial Tmprovement/Substantial Damage Desk Reference,”® enforeing local floodplain regul
requires local officials to perform the following major funetions: “(1) determine eosts, (2) determine market
values, (3) make [substantial damage] determinations, and (4) require owners to obtain permits to bring . . .
substantially damaged buildings into compliance with the foodplain management requirements.”  Local
offi re directly responsible for “reviewing the validity of all cost estimates provided by applicants™ and
for “venfying that the data are complete and reasonable” FEMA monitors local municipalities to ensure
compliance with NFIP regulations and substantial damage requirements. FEMA's responsibilities include
assessing “community cempliance with the minimum NFIP eriteria” and providing “infommation on many
aspects of the NFIP, including administration of the [substantial damage] requirements.”™

Hons

FEMA has also provided tocls to help local foodplain administrators caleulate substantial damage. FEMA's
Substantial Damage Estimate (“SDE”) software allows local officials to establish reasonable building value and
damage estimates,  “The SDE enables local officials o caleulate a reasonable and defensible estimate of
whether a building has been substantially damaged ™ FEMA olfers community SDE training and can deploy
personnel to help local officials use SDE software after disasters. SDE software “is intended to be used in
conjunction with an industry-aceepted, construction cost-cstimating guide™ and is not required.’ GOSR has
no involvemnent with or responsibility for a local community’s substantal damage determinations or use of
FEMA’s SDE software.

Stickney, 864 T. Supp. 1222, 1229 ( 14 CFR. 59.2).
&0, and 61; s alio 44 © FR () ([t equalify for the sale of Federally subsidized food insurance a
cormmunity must adopt and subrt to the Federal Insuranee Administoitor a3 pant of its appheation, flocd plan nt

lati isfying, at o mink the crteda set forth at pact £0 of this subchapter, desipned to reduce or avoid future flood,
mandslide (e, madfiow) or flood. related erosion damages. These regudations must incude effective enforcament provisions. ™).
R Parts 59 ane &0

P / il Darmage Desk Reference™ (May 20100, arailishé af hitps:/ fwsw. fema gov/media-bbrary-
data/20130726-1734-25045-2915,/p_758_complete_e3.pdf.
4 Id atd-
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The HUD OIG has No Authority to Issue its Findin

The HUD OIG’s questionable decision — made six (6) years after Superstorm Sandy — to second-guess
substantial damage determinations made by local floodplain administrators under 8 FEMA-administered
program sericusly oversteps its experience and jurisdiction, and serves only to add further buseaucracy and
confusion into the Federal response to natucal disasters. Indeed, the HUD OIG is acting outside the scope of
s authonty and sfa sires because FEMA, not HUD, is the Pederal agency with suthonty loe NEIP
administration and oversight. Accordingly, FEMA administers the NFIP and monitors local municipalites to
damage requirements.  The HUD OIG has no
authority to independently review or opine on the substantial damage determinations made by local officials
and then assert that GOSR should ensure those substantial damage detenminations are accurate and supported.

ensure compliance with NFIP regulations and substa

a HUD OIG Lacks Authorify to Auwdit Complianee with NEIP Regwlations and Swhbstantial Damage
Requiresments

The Inspector General Act of 1978 was enacted “to consolidate existing suditing and investigative resources
to more effectively combat fraud, abuse, waste and mismanagement in the programs and operations of [vanous
executive] departments and agencies” Barfington M. . Co. v Off of Ingpector Gen., R. Retirenent Bd, 983 F.2d 631,
634 (3th Cic. 1993) (intemal citations omitted). Congress established fifteen (15) “independent and objective™
Offices of Inspector General “in executive departments and executive agencies to act as an independent and
cbjective unit (1) to conduct and supervise audits and investigations relating to the programs and operations

of [the ageney] .. Winters Ranch Psbp. v Viaders, 123 F.3d 327,330 (5th Cir. 1997) (citing 5 U.S.C. app. 3 § 2).

The Inspector General Act “grants the Inspectors General broad authoriry to conduct investigations, and issue
subpoenas in furtherance of investigations, relating to the programs and operations of their respective
agencies” Trwkers United for Safety v Mead, 86 F. Supp. 2d 1, 9 (D.D.C. 2000), ree'd on other gromnds (citing
Buerlington N. R.R. . Office of Inspector Cen., 983 F.2d 631, 642 (5th Cir. 1993), Ingpector Cen. v, Cilenn, 122 F.3d
1007, 1010 (11th Cir. 1997) {emphasis added). A statutery limitation on the Inspector General's broad powers
is [ound in the transfer provisions of Section 9 of the Inspector General Act. “That section transfers the
lunetions ol specific offices in each department to the Inspector General for thar department.” fu
Search of Fbrlli Corp., 33 1. Supp. 2d 799, 803 (5.1, lowa 1998) (emphasis added). Section 9(a){1)(G) distinctly
transfers to the Office of Inspector General of HUD, the functions of the former Office of Inspector General
within HUD, and Section 9{a)(1)(N) distinctly transfess to the Office of Inspector General of FEMA, the
functions of the former Office of the Inspector General within FEMA, 'Y The functions and responsibilities
of the Department of Homeland Security O1G (previcusly FEMA O1G) are not transferred to the HUD O1G,

! The Drepartment of Homeland Sccurity R Plan of N ber 25, 2002 dified

note, transfecred the functions of FEMA wdes the Depatment of Homeland §

as , which appears as 6 US.C.§ 542
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and vice versa

Even the Supreme Court has opined on this subjeet, stating “[i]n conducting their wodk, Congress certainly
mtended that the vanous OIGs would enjoy a great deal of autonomy. But unlike the jurisdiction of many law
enforcement agencies, an OlG's investigative office, as contemplated by the IGA [Inspector General Act], is
performed with regard to, and on behalf of, the particular agency in which it is stationed.” Nas r Fed
Labor Relt. Auth., 527 U.S, 229, 240 (1999) (emphasis added).

As mandated by Congress, “the Adminustrator ol the Pederal Emergency Management Agrency is authonzed
to establish and carry out a national flood insurance program.” 42 US.C. § 4011, “The NFIP is a federal
program, administered and implemented by FEMA, which enables prvate property owners to purchase federal
flood insurance.” Florida Key Deer v Stickney, 864 F. Supp. 1222, 1229 (3D, Fla. 1994). Congress granted FEMA
“broad diseretion to issue such regulations as may be necessary to carry out the purpose of the National Flood
Insurance Program.” Id at 1224 (citing 42 U.S.C. § 4128(s)).

As the NFIP is authorized and regulated by FEMA, it is unrelated to HULYs program and operations. “[T]he
[nspector General] Act authorizes and enables the IG to make independent decisions as to how and when to
investigate the agency's operation of its programs . .. Winters Rawch Pshp., v Viaders, 125 F.3d 327,334 (5th
Cir, 1997) {emphasis added). ‘The Inspector General Act does not authonze and enable the HUD O1G to
make independent decisions as to how and when to investigate the operations of ather Federal agency
programs, such as the NFIP. The HUD OIG lacks the statutory authority and expertise to review, analyze,
and opine on local substantial damage determinations. Therefore, the HUD OIG’s assertions that certain
properties were not substantially damaged, or that GOSR does not have adeguate documentation to support
substantial damage determunations, are wholly without ment.

b HUD OIG Exyeeded the Stated and Permissible Scope of the Audit

The HUD OIG’s Apsil 5, 2017 audit notification letter set the scope of the audit and stated that the HUD
OIG would be “conducting a review of the State of New York's admini 1 of the scquisition companent
of the New York Rising Buyout and Acquisition Program” and “[tlhe objective of our review will be to
determine whether the State disbursed Community Development Block Grant Disaster Recovery funds for
eligble properties purchased under the acquisiien component of its program.”

However, the audit largely concerned actions taken by local municipalities, and the HUD OIG’s main issues
are built on alleged deficier found after the HUD OIG communicated with local government officials and
reviewed local govemme es. GOSR does not have junsdiction to control the actions of local officials, or
to second-guess their technical determinanons. Thus, the HUD OIGs efforts to fault GOSR for relying on
the work of these m

ties under a Federally-regulated program are nonsensical.
As discussed above, “[t]he Inspector General's authority also docs not extend to matters that do not ‘relate 1o’
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agency programs of operations.”  Trwekers United for Safety v Mead, 86 F. Supp. 2d 1, 10 (D.1D.C. 2000), rev'd on
other grownds. The Trkers United for Safety Court reasoned that “[t]his ‘relating to” |f|ngur|gf has been interpreted
Iaroadl) to include inv cshgntl()ns of: 1) agencies’ internal operations; 2) entities receiving benefits from agency
programs . . . 3) entities receiving federal funds . . . and 4) contractors performing services for an agency” Id
at 10 (inte rrm] citations omatted). “[Tlhe Inspector (x neral Act, its legislative history, the case law interpreting

, and the DOJ opunoll nml\/mg it, all lead to the conclusion that the Inspector General is granted general
suthont} to conduct investigations of an agency's internal administration of federal programs, as well as
mvestigations of recipients of federal funds.” Id at L1

The HULD OIGs expansion of their investigation into local govermment operations was alsa improper because
Comment 5 under the Acquisition component af the Program, private citizens were the recipients of CDBG-DR funds,
net the local govemments in this context. The primary objective of the audit was to ensure CDBG-DR funds
were used to purchase eligible properties. The Acquisition component of the Program only invelved direct
transactions between the State and povate citizens. Furtheomore, the audit was not a review of mternal
operations, and local govemments did not receive henefits from the Acquisition component of the Program
and were not contractors performing services under the Program, None of the four circumstances outlined
by the Truckers U:ni!ﬂ!‘fm'&gf?{]' Court exist to authonze the HUD OIG's review of local govenment files during
their audit of GOSR.

Com ment 6 The HUD OIG relies on the “verify” language in the March 5, 2013 Federal Register Notice to justify its audit
and Finding, yet the Macch 5, 2013 Register Notice provision the OIG cites refers to the State’s rw]uin.d
cedtilications of proficient controls, processes and procedures. ™ The HUD OIG is not applying this provision

of the March 5, 2013 Regster Notice appropriately.

Prior to recewving CDBG-DR funds, GOSR had to provide its procedures to detect fraud, waste, and abuse of
funds as part of the Cedtifications Checklist grantees were required to complete to enable the HUD Secretary
to cerify that GOSR’s procedures were adeq The March 5% Notice requires GOSR to have “adequate
procedures to prevent fraud, waste, and abuse™ and mandates that GOSR must “verify the accuracy of the
mbomation provided by applicants™* GOBSR does both, As pant of the certification process, GOSR, as
requited, attached procedures that indicated how it verilies the accuracy of applicant-provided information, as
well as described GOSR’s anti-fraud, waste, and abuse procedures,

Specifically, for this Program, it is not enough for an applicant to simply represent to the Program that their
property was substantially damaged. Instead, GOSR requires applicants to submit a duly issued substantial
damage letter From their local flacdplam administrator. Submission of such letters is the appropriate eontral

78 FR 14336 (Mazch 5, 2013).
i Td ar 14337,
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to venly that a property is substantially damaged, as the letters are issued from a local govemnment perlonming
a function required by Federal law. The HUD OIG asserts that GOSR now needs “a process to verify that
the letters submitted by homeownerss were supported and accurate,” implying that the submission of a
substantial damage letter — a letter produced by a local government under a continuing legal obligation to
comply with applicable Federal regulations — is not suflicient. Instead, the HUD OIG s wrongly suggesting

that the State’s disaster recovery Program must monitor these caleulations. GOSR is in no position to question
Comments 3 the veracity of substantial damage letters duly issued by local municipalities. To require the State to do so
and 7 would be improper, impracts agency that does not possess the

authonty or expertise 1o question the mherent validity of ollicial documents ssued by another governmental
Comment 8 entity,  GOSR’s current prw"?_dum has been reviewed and approved by HUD, and additional controls are
unnecessary and would waste time and money.

i The State Lacks Leal Authority oL HUD 0IGs e ”

GOSR also lacks legal suthonty to review or challenge the substannal demage determinations made by loeal
floodplain administrators, and therefore cannot implement the HUD OIG’s Recommendations. The Supreme
Court has stated that “an agency literally has no power to act . . . unless and until Congress confers power upen
" Lowisiana Pub. Serv. Com v FCC, 476 U5, 355, 374 (1986). Here, Congress has not conferred any power
upon the State, through GOSR, to administer and oversee the NFIP and/or review the adequacy of local
substantial damage determinations. Congress has conferred such power on FEMA. 42 US.C. § 4011

1, and a wastelul duplication of efforts by

The rule that an agency has no power to act, unless and until Congress confers power upon it, is illuminated
by the Inspector General Act, which places certain limitations on the authorsity of the OIGs. Federal spencies
are statutonly prolubited from transterring “congressionally-delegated program operating” responsibilities to
the O1Gs. 5 U.S.C. App. 3 § 9(a)(2). In Bardington N, R. Co. # Off. of Inspector Gen., R, Retiremsent Bd., the Inspector
General of the Burdington Railroad Retiremnent Board assumed the statutorily mandated duty of the Railroad
Retiremnent Board, and the Court of Appeals for the Fifth Circuit held that based “on the nature of this
particular audit of Budington Notthern, the Inspector General exceeded his statutory authonity” Banliupton N.
R. Ca. v Off. of Ingpector Cien., R. Retirement Ed, 983 F2d 631, 643 (3th Cir. 1993).

FEMA regulations do not authorize GOSR to review or second-puess substantial damage dete tions that

loeal Hoodplain admmstrators are perlomung madequately. Wiale the HUD OIG cannot act without legal
authonity, neither can GOSR. The HUD OIG’s Recommendations are effectively meaningless.

Comments 3 _ o _ \ I
GOSR strongly disagrees with this Finding and with the OIG"s fundamental understanding of substantial
and 7 damage assessments. To require GOSR to re pr‘rl‘orm and ve"rﬂ:\: work completed by local municipalites who
are: (1) under a duty to comply with Federal requirements and (2} subject to monitoring by FEMA, would be
overdy burdensome for both GOSR and homeowners applying to the Program. This situation would slso
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create an untenable fnction between GOSR and local floodplan administeators ininstances where GOSR’s

CommentS 3 damage assessments differ from those of the local municipalities. This would result in homeowners being
unable to proceed with their application to the Program while GOSR and the local floodplain administeators
and 7 debated the appropaate substantial damage caleulation.

Additionally, the HUD OIG takes issue with the policies and procedures of the local municipalities regarding
substantial damage deteeminations and the documentation they maintain to support those detemminations, It
s not GOSR’s responsibility 1o ensure that local governments can adequ

tely document their substantial
damage detenmunation process. That responsibality lies wath the local governments and FEMA theough theu
monitoring of the local fleodplain administrators.  Per F

A, local governments “must be prepared” to

explain how they make substantial damage determinations™ and “should document their decisions and the

218

documentation should be retained in the community’s permit records.

Further, it is not GOSR's responsibility to establish local government policies or to determine the adec

existing local govemment policies, or to venfy or maintain documentation collected by local mun ties.
GOSR is not aware of how or why the local municipality performed any of their caleulations or made their

substantial damage assessments. Nor is GOSR able to question the assessments.

Ta reiterate, if the HUL O1G believes that a mumicipality’s decumentation is insufficient and that substantial

damage calculations are not being adequately monitored, the most appropriate course of act
Com ment 9 the HUD OIG to raise this issue directly with FEMA or the DHS OIG.

n would be for

While GOSR fundamentally disagrees with the HUD OIG’s authornity to issue its Finding, a dircet challenge

to the substance of the Finding 1s provided below:

HUD OIG FINDING [: The State Did Not Ensure That Properties Purchased Under the Aequisition
Component of Its Program Were Eligible

(a) HUD O1G COMMENT: Properties Were Not Substantially Damaged

GOSR RESPONSE:

Com ment 10 The HUIY O1G’s file review demonstrates a lack of experience with the subject matter at issue and a selective
and arbiteary use of information to justify their Finding. HUD OIG auditors spent seventeen (17) months on

an audit reviewing local files over which GOSR has no control. Durng its audit of GOSR, the HUD OIG

communicated with local govemment offi ment fles. In its Deaft Report, the

s and reviewed local gove

“ FEMA “Sul Iy /Suk | Damage Desk Reference” (May 2010) at 4.1, a5
library-data /201307 26-1734-25045-2915 /p_758_complete_r3.pdf.
% 1d gt 4-2.

i a2 hnps: / www forma pov/media
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HUD O1G now procesds to mnappropnately hold GOSR responsible tor the content ol those liles. GOSR
simply cannot be faulted for the actions of a local government.

Through its determinations that certain properties were not damaged enough to pacticipate in the Program,
the HUD OIG is achiteasily replacing the judgment of local floodplain administrators with its own unqualified

judgment and making every possible attempt to poke holes in the local substantial damage decisions, including
inappropriately considering documentation in GOSRs files that local officials did not have access to and are
not related to proving how much damage a property wed.

The HUD OIG even ineludes pretures of properties in its Draft Repon, taken months or years alter the stomm,
seemingly to imply that the properties were not substantially damaged. Yet most homes were damaged by
floodwater inundation which destroys electrical systems, appliances, ﬂ()oring, and drywall, and causes mold
and bacteria to grow. This type of damage is costly to repaic and will not be reflected in a pictuge of the cutside
of a home long after the stomm.

The HUD O1G’s Draft Report and Finding also lack clasity and transparency, and fail to identfy the suditing
wns. The HUD OLG Draft Report did not include applicant-specific
information other than a high-level summary. Ttwas only upon request that GOSR was supplied with sufficient
mbomation to provide a meaningful response. Alter review of the HUD OIG’s support for their spplicant-

standards used to make their deterr

specilic detenminations, GOSR fundamentally disagrees with its methodologes and conclusions.

For example:
® For applicants EF-506-AQ, EF-791-AQ, EF-820-AQ, EF-858-AQ), and EF-408-AQ, the HUD OIG
used eligible repair receipts contained in GOSR's files to caleulate a property’s cost of repairs, The
HUD OIG auditors added up applicant repair receipts, used them to caleulate their own damage
percentages, and used those damage percentages as proof that the properties were not substantially

damaged. This methodology is inaccurate and does not reflect any pted auditing standard
or accepted method of caleulan b ial d. /sub ial impro Repair

= £
receipts were collected from applicants fer two (2) purposes unrelated to guantifying property damage,
and receipts in an applicant’s file do not account for that applicant’s total reconstruction costs:

< First, repair receipts were collected from applicants who were inutially in GOSR's Single Family
Housing Program and intended to reconstruct their homes. In the Single Family Housing
Program, GOSR reunburses applicants Lor elipble repaie expenses. When the HUD O1G
auchitors use the term “eligible,” they are anly referring to repair costs that are “eligihle” to be
reimbursed with CDBG-DR, funds. When applicants decided they did not want to reconstruct
their homes and instead wanted GOSR to purchase their homes, they were transferred to the
Acquisition component of the Program, The receipts in these fles were not collected to venty

an applicant’s total damage and do not account for an applicant’s total reconstruction costs.
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Com ment 13 o Second, repair receipts were cellected from applicants to offset Duplication of Benefits. Some
applicants utilized NFIP and other insurance proceeds 1o begain repairs on their properties prios
to the launch of GOSR's Program.  Appleants were permutted to submit recepls 1o

demonstrate how much of their insurance monies were utilized on repairs as a means of
reducing the total amount of Duplication of Benefits deducted from their award. The receipts
in these files were not collected to verify an applicant’s total damage and do not account for an
applicant’s total reconstruction costs.

®  Any caleulation the HUD OIG independently performs using applicant repaic receipls
will always result o oa lower damage  percentage. FEMA’s  “Substantial
Improvement/Substantial Damage Desk Reference” provides a non-exhaustive kst of
the types of costs a local ﬂo:x]pl:\in administrator must include and may exclude in a
substantial damage detemmnination.'® For example, the value placed on all donated and
discounted matenals should be equal to the actual or estimated cost of such materials
“and must be included i the total cost.™ Velunteer labor and labor perlommed by a
homeowner must by allocated the “normal market value or going rate for labor and must
be included in the estimates of the cost of improvements and the costs to repair™ ¥
These costs will not be represented in a homeowner's receipts. Furthemmore, whether
a repair cost is “eligible” o be reimbumsed with CDBG-DR [unds is a completely
different analysis that is governed by sepacate regulations and guidelines. The HUD
O1G 15 companng apples o oranges and cannot make blanket elmbility decisions
based on such a faulty analysis.

Comment 14 ® For applicants EF-306-AQ, EF-589-AQ, EF-791-AQ, ER-016-AQ, EF- 330 AQ, EF-858-AQ), EF-
207-AQ, EF-408-A}, EF-810-AQ), and EF-031-AQ, the HUD OIG considered GOSR's post-stonn
appraisals as evidence that properties were not substantally damaged. However, these appraisals did
not and were not intended to reflect the condition of the property immediately after the Storm.!¥ Nor
were the appraisals used to determine the amount of damage a property sustained. These appraisals
were performed to determine the purchase price GOSR would pay for a property through Acquisition.

It is imperative that the issue not be confused. Most of the post-stonn appraisals were pecloomed years

ial Damage Desk Reference” (May 2010) a1 4. Lol o2 s/

ar 4-8. (emphasis in ongma].

i
2 While GOSK does perfonn pre stomm and post-stomm appraisals, as noted in the O1G's report, these values are utilized as a measure 1o
determne puud‘\asc prce. (_.Ob]{ did not and does not conduct apprasals to venty whether a p properfy is sub 1y d d.
Many appls mn the S | af the Program had begun 1o separ ther pln'prll‘.n‘x after the issuance of the >ul»|:mr.u]
damape letter and poor to applm\g' to the Propram. Even after applying, to the Propram, many applicants continued to make repairs to
their properties prioe o the Program beginning the post-stomm appraisaks. The Pro as anl i 10035 vol y anel since an applicant’s
purchase poec is based on the Peogram appraisals, appheants waited to see d\cvxl\.v:s before they would commnmt to accepimg, an acquusinon
froam the State.
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after the storm and many homeowners had performed repairs by that time. Any post-stomm repairs
Com ment 14 and improvements the homeowner made to their properties were taken into sccount when the homes
were apprased. GOSR’s caleulaton of the reduction in struetuse values and /or land values, however
large or small, is not proportionate or related to the percentage of damage noted in the substantial
damage letters issued by the floodplain administrators. The HUD OIG's use of GOSR's appraisals as
evidence to suggest certain propertics were not damaged is inaccurate,

o o applicants EF 899 AQ, EF

HUD OIG asserts that values in local SDE reports are w

89 AQ, ER 016-AQ, LIF 413 A, EIF 031 AQ, and EI 832 AQ), the
ported. FEMA’s SDE software offers
loeal officials “a formalized approach to develop reasonable estimates of building values and reasonable
estimates of the cost to repair or recenstruct buildings.™  As was the case after Sandy, FEMA
represents that “this methed is most often used in the post-disaster period when local officials need to
inspect lage numberss of damaged structures and make many substantial damage deteaminations, !

FEMA encousages local oflicials 1o use this ool so their substantial damage detenminations ate
Com ment 15 ble and defensible. While local officials must review the validity of all cost estimates provided
by applicants, it is inappropriate for the HUD OIG to suggest that local governments are not properly
using this teol or do not have adequate support for the reports it generates. The HUD OIG is
questioning 2 process that FEMA created, endorses, and has dete ]

ned is a defensible way 1o o
substantal damage determmations.

Comment 16 ®  The HUD OIG even goes 5o far as to discount the opinion of technical experts. For applicants EF-
408-AQ, EF-031-AQQ, ES-011-AQ, EF-111-AQ, in certain instances the HUD OIG asserts that local
officials did net have adequate support for the values included in engineer or architect letters. In other
instanices, it accepted the infommation in such letters and used them o support its arpument that State

and local Liles contaned conthcung inlommaton,

Comment 17 ®  Local officials must “determine costs™ and “determine market values” as part of their substantial
damage/substantial improvement assessments™ but they have the discretion and autonemy to decide
how those deteamnations are made. FEMA acknowledges that “[tlhere is more than one way o

deternune costs and market value, and the local oflicial must examune both [or reasonableness and
accuracy, ™ In its “Substantial Improvement/Substantial Damage Desk Reference,” FEMA provides

a list of acceptable methods to determine the costs of improvements and repairs.?* For example, local
floodplain administeators can itemize costs of matenials and labor or “estimates of materials and labor

ial Damape Desk Reference™ (May 20007 at 7-7, safaik o hitps: fererer fenig pov/media-
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that are prepared by licensed contractors or professional construction cost estimators,™ They can
Com ment 17 make “qualilicd d regonal

construction costs”% FEMA specifically recommends thus approsch post-disaster when there ace a

mates” ol costs “using professional judgment and knowledge of local

large number of damaged buildings and permits to be processed.?’ Local officials can also consider
cost estimates building owners prepare themselves. “[I]f the community is willing 1o consider such
estimates, owners should be required to provide as much supporting documentation as possible . ., "%
Local officials are “responsible for reviewing the validity of all cost estimates provided by applicants,

whether prepared by heensed contractors, engneers, architeets, prolessional cost esumators, or by
property owners,”

o Local officials have the diseretion to decide how substantial damage determinaticns are made
and what information they rely on to suppoert their decisions. It is acceptable for local officials
to rely on estimates ol costs prepared by licensed prolessionals when making substantial damage

detemminations; they must just be reviewed for vahdity,. FEMA has stated that cost estimates
prepared by licensed professionals, are “acceptable sources of cost information ™
Furthermore, a local official’s reliance on such letters is reasonable. The HUD OIG fails to
identify what, if any, additional support for these letters would be necessary and is opining on

issues outside of its junsdiction and expertise.

Com ment 18 ®  For apphicant (QIN-004557- AFR, the HULD OIG takes issue with the lacal gove mment’s file that showed

its substantial damage determin

tion included the cost to renovate a kitchen beyond the pre-storm
value of the propeny. By focusing on substantial damage and local communiry substantial damage
determinations, the HUD OIG is ignering local community responsibilities to also bring homes that

receive “substantial snprovements” into comphliance with NFIP requirements, Local governments
“

must “require owners o obtan peonits w0 bong substantially wnproved or substantally damaged

buildings into compliance with the floodplain management requirements.”* ‘The term “substantial

improvement” “includes struetures which have in

wrred ‘substantial damage,’ regardless of the actual
repair work performed” 44 C.FR. §59.1. Substantial damage and substantial improvement
determinations and nextricably linked and cannot be discussed independenty (they are frequently
referred to simultanecusly as “SD/SP).

*  While the “term “substantial damage’ refers to the repairs of all damage sustained and cannot reflect a

Comment 18

at4-8.

at4-2.
ard-7

/ Damage Desk Reference™ (May 2010) at 4-1, amilaii o7 hitps: '/ warw forng gov/media-

P
734-2 s ‘p 75
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level of cepairs that is less than the amount of the damage sustained”* oftentimes “buildings also are
improved beyond their pre-damage condition.™? FEMA has mandated that “[i]f proposed, then the
cost ol improvements must be ncluded along with the cost o repar to make the S1/5D
determination.*  “It is commeon for local officials to see applecations for combinations of
improvements and repairs. In these cases, the combined cost of all work must be used to make the
SI/SD determination.”™ Forexamgle, property owners making necessary repairs to damaged buildings
alter a storm also [ wly include elective anprovermnents. ™ In those instances, as is the case with

the kitehen renovaton dentified by the HUD OLG, ¥[c|ommunites must require appheants to provide
the estimated costs of all proposed improvements and repairs. The total cost is then used to make the
SI/SD determination, comparing it to the pre-damage or pre-improvement market value af the
building,™" The purpose of this policy is to “to ensure that increased investment in flood hazard arcas
will receive needed protection from the flocd risk,” and decrease the peril to life and property.® Serial,
norminal cepairs that may make a home habitable, but fail to make the home msilient to future storms

are what FEMA, “UD,’(;OSR, and all disaster rehel effons work to prevent.

< In fact, HUD has specifically issued guidance to GOSR on this subject. In their August 2014
menitoring report, HUD was concemed about GOSR’s potential exclusion of non-stomm
related constuction costs when deteamining whether an applicant needs to elevate theis home
to meet Hocdplam requirements. In their repon, HUD encouraged GOSR to ensure that all
substantially damaged and substantially improved homes were elevated. By focusing on the
subset of homes that are substantially damaged, as the HUD OIG has done in its audit, and
Fﬂi]ing to account for substantial improvements, a proper determination about whether a home
needs to be elevated cannot be made. This myopic appreach ignores an entire universe of
relevant dats, thereby excluding applicants whose homes are eligible for funding and need to be
elevated.

While parsing damage percentages, the HUD OIG loses sight of th =t that properties acquired through the
Aequisition component of the Program are identified by a local municipality as a hazaed and in need of sericus
e into compliance with NFIP requi 5. When the homeowners cannot perfomn the

reqquired renovations themselves, the Acquisiton compor of the Program allows the acquired properties to

be quickly redeveloped in a code-compliant, resihent manner.

Additional applicant-specific responses are attached hereto as Appendiz A

¥ ] ar 44,

T femmpshasis added)
* Jd at 55

¥ Jd

I5d

#4412

Fuge 13 0£25

25 Beaver Street, New York, WY 10004 | Recovery Hotline: 1-855-NYS-Sandy |www stormrecoveny. my. gov

28




Auditee Comments and OIG’s Evaluation

Ref to OIG Auditee Comments
Evaluation

Governor’s Office of
Storm Recovery

ANDREW M. CUOMO
Governor

(b) HUD OIG COMMENT: Properties Did Not Comply With Flood Insurance Requirements

Com ment 19 The HUD OIG says that “the State may have impropertly purchased five properties that did not comply with
fland insurance requirernents.” (emphasis added). Tt is difficult for GOSR to respond to this portien of the
Finding, due to the HUD OIG’s lack clanity. If the HUD OIG has not determined whether a problem has

cccurred, then this infomation should be omitted from their final report,  Certainly, any recommendations

and questioned costs related (o a deliciency that may or may not exist are not appropnate.

Regardless, contrary to the HUD OIG's assertion, the acquisition or purchase of FEMA non-compliant
properties is not prohibited. The March 5% Federal Reguster Notice, citing 42 C. § 5154z}, prohibits the
provision of Federal disaster relief assistance to a person for the repair, replace , of restoration of a stonm
damaged propedy il that person faled to obt W maintain flood insurance. The Acquisition component
of the Program does not provide assistance to applicants for the repair, replacement, or restoration of FEMA
non pliant, storm-damaged prop Rather, the Program purchases or acquires these storm-damaged
properties to achieve 2 FEMA-allowed mitigation purpose. The acquisition or purchase of a storm-damaged
property is a separate eligible activity and 1s not the same as repairing, replacing, or restoning the stoom-damaged
ion of a property is deemed by FEMA to be a mitigation activity not a repair

property. Further, the acqu y
activity, and the prohibition on providing Federal disaster assistance is not applicable.  Additienally, GOSR
has confirmed with FEMA and HUD that FEMA non-compliant properties can be purchased as part of the
Aequisition component of the Program.

The HUD OIG argues that GOSR’s Acquisition companent of the Program is a *replacerment™ program.
They rely on a single sentence issued under the November 16, 2011 Federal Register Motice, which states that
replacement funds “assist a [homeowner] to secure a replacement home in the event their disaster-affected
home cannot be rehabilitated. .. [and] includes . ..the acquisition of damaged property.” (Emphasis added).
The acquisition of properties under GOSR’s Program is not “replacement funding” as delined in the
November 16 Notice, as GOSR 1s not purchasing the homes because the homes cannot be rehabilitated.
Instead, the homes are being purchased because homeowners are either unwilling or unable to withstand the
rehabilitation process,

As stated in the State’s Action Plan, the Acquisition compenent of the Program was developed and provides
awards to avoid damage and loss of life in a future storm and make the parcels acquired more resilient. The
Arcquisition properties achieve a mitigation goal, as the properties are either demolished and restricted as open
space (via a change of use) or are sold at auction to be redeveloped and elevated.  Applic .
determined to be FEMA non-compliant are offered post-stomm FMV wathout resettlernent incentives. ‘Tt
a fraction of what it would cost an applicant to purchase a new home. Moreover, GOSR’s Program policies
do not require the applicants to purchase a new home as a condition of assistance, For these reasons, the
acquisition or purchase of FEMA non-compliant properties is cligible, despite the HUD OIG’s assertions to

s who
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the contrary.
GOSR’s applicant-specific responses are attached hereto as Appendix B.
(c) HUD OIG COMMENT: Properties Did Not Comply With Flood Hazard Requirements

GOSR RESPONSIE:

First, it should be noted the issue that properties in the Coastal Erosion Hazard Area (“CEHA”) were not
identified in the State’s Action Plan was discussed by GOSR and HUD monitors in September 2016,
Recognizing these properties were in a dangerous situation due to erosion and would soen be in the floodplain
or completely collapsed, HUD's corrective action was for GOSR to make hardship determinations 1o allow
these properties to be eligible for acq
satisfied. The HUD OIG now, twa (2) years later, Fails to acknowledge that this issue was already resalved by
HUD. Per current Acquisition Program policy, properties in the CEHA are eligible for purchase by the
Program through a hardship determination. In fact, Program policy allows GOSR to make any eligibility
exceptions through a hardship determination process.

tion.  GOSR implemented the corrective action, and HULD was

GOSR appropnately granted hardship exceptions to properties that may not have been in the 500-year
floodplain due to their elevation, but were in CEHAs, in imminent danger due to erosion, and/or deemed
unbuildable by local and State officials. These are precisely the type of properties that should be puschased by
the State in a disaster recovery program. I a property cannot be reconstructed, the Program retuens the land
to ats natural state, transfomung Hood-prone and storm-ravaged lots mto meserves that serve as protective
buffers against coastal flocding. Without the flexibility to grant such properties a hardship, the owners would
not be able to move, and the properties would remain in a dangerous, dilapidated state, threatening the health
and safety of the cccupants and surrounding residents.

GOSR granted this type of hardship forone of the properties (ER-031-AQ) the HUD OIG now claims GOSR
could nat show was eligible or had properly receved a hardship. GOSR’s file inchides a hardship letter
documenting the reasons for the hardship. The HUD OIG faults GOSR for dating the letter after the purchase
was made and for not providing documentation 1o support the hardship or show that the homeowner apphied

for hardshup status.

First, there is no GOSR policy, or Federal law or regulation, that requires hardship letters ro be dated prior to
the purchase of properties or that GOSR must prove a homeowner applied for a hardship. The HUD OIG's
efforts to use these aguments to justify the property’s ineligibility are overresching,

Second, the hardship letter itself contains and appends documentation to suppert the hardship. As the letter
explains, even though the property was not in the 100- or 500-year floodplain, the land erosion was severe.

The bluff where the house was situated was eroding and the parcel was toc dangerous to build a new home
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on. The previous owner lost the backyard to the stonm, and thirty (30) additional feet of ehif was destroyed
during Hurricane Sandy northeast of the property (see picture below). The homeowners were unable to rebuild
or resell their home in the condition it was in and due to the high likelihood of the home falling into the flood
zone, and GOSR determined the case to be a significant hardship and allowed the property to be puschased
through the Program. GOSR venlied this information through an inspection of the property. The OIG's
assertion that GOSK could not show that this property had properly received s hardship is, again, everreacling.
In making this determination, GOSR followed the procedure for CEHA properties agreed to by HUD two (2)

Years ago.

Dusing the exit cenference, the HUD OIG arpued that GOSR granted the hardship due to financial
ciccumstances. As explained above and in the hardship letter, this bebel is untmue. The hardship was granted
solely because the high likelihood that the home would fall off a chff.

GOSR's applicant-specific responses are

hed hereto as Appendix C.

The HUD O1G*s Finding Should be Dismissed

In light of the above, GOSR submits that Recommendations 1A-1H are unfounded, reimbursement of funds
1 unenforceable, and the HUL O1G’s Finding should be dismissed.  As explained in detail herein, hoth the
HUD OIG and GOSR lack authority to review and opine on substantial damage determinations performed
by local floodplain administeators, and GOSR’s reliance on local substantial damage deteminatons s
appropuate and reasonable, Furhemor, the acquisition of FEMA non-compliant properties is sllowable,
and GOSR can sllow ineligihle properties, via haedship, to participate in the Acquisinon component of the
Program. Additional review of the universe of properties purchased by the Program is unwarranted.
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Importantly, the HUD OIG has not alleged any meaningful non-compliance with applicable Federal laws or
Comment 21 regulations; therefore, any Recommendations disallowing or questioning costs are without merit and
unenforceable. Regarding Recommendations 1A, 1B, 1C, 1E, 1F, and 1G, Disaster Recovery funds used to
Comment 22 acquire and dispose of the properties identified in the HUD OIG Draft Report were part of GOSR’s overall

program administration costs for the Acquisiion component of the Program and, as such, remain eligible
Federal expenditures regardless of the ultimate status of individual properties. Program Administration costs
for Federally-funded programs include those related to cases that do not ulimately receive Federal
awards. Thus, with regard to costs to acquire and dispose of properties discussed in the Draft Report, it is not
relevant whether a specific property was eligible to be purchased with Disaster Recovery funds.

The Draft Report is primarily grounded on GOSR’s alleged non- mmp]mna with its own policies, which

Comment 23 GOSR can-amend-at any time, and which_the HUD-OIG has_consi d—HUD does have
full assurance that C| DB(;-DR costs were suppmlnd used for eligible e'xpcnscs, and put to their intended use
because they were disbursed by a Program that is in full compliance with all applicable laws and regulations
and has robust internal controls. The HUD OIG’s audit has failed, in any meaningful way, to demonstrate
otherwise.

Should you require further information, please feel free o contact me via  email at
cassizh.ward@stormrecovery.ny.gov or by phone at (212)480-6457.

‘\mccnlv

AN
ad 4] )
U
Cassiah M. Ward
Director of Monitoring and Compliance/Senior Counsel

New York Governor's Office of Storm Recovery

Ce: Daniel Greene, General Counsel, GOSR
Emily Thompson, Deputy General Counsel, GOSR
Thehbia Hiwor, Executive Director of Housing, Buyout, and Acquisition Programs, GOSR
Alana Agosto, Managing Director, Housing and Resiliency Programs, GOSR
Jane Brogan, Chief Policy & Research Officer, GOSR
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Appli Numk |R P 1w the OIG |R¢qnh¢dMﬁonUanOSR
[Policies/ Procedures
EF-036-AQ The appheant provided a substantal damage letter [No further action required
from the Town of Hampstead on Apnl 14, 2014, pertaimng to this portion of the
JGs finding, See Appendix C
[foe further information regarding
this Applicant.
EF-111-AQ [he applicant provided a substantial damagre letter (Mo further action requured.
from the Town of Oyster Bay on September 11,
2013,
EF-188-AC) The appheant provided a substantal damage letter [The Program is imvestigating the
fram the City of Long Beach on Apnl 23, 2013, [file further and will transfer the file
[he Program s unaware if the applicant received  Jto Recapture, if warcanted.
tn additional substannal damage letter. [t appears
that the applicant may have appealed the
substantial damage detesmanation to the local
municipality when the applicant was proceeding,
twith the NY Rising Homeowner's Program.
EF-408-AQ [he apphcant provided a substantial damape letter [No further action required,
from the Village of Arnityville on August 27, 2015
EF-413-AQ ['he appheant provided a substantial damape letter [No further action required,
from the Town of Brookhaven on Decernber 20,
2013,
EF-484-AQ [he applicant provided a substantial damape letter [No further action required,
fram the Village of Babylon on August 28, 2014,
EF-505-AC) The applicant provided a substantial damage letter [The Program i 3
from the City of Long Beach on Apnl 8 2013, file further and will trans
The Program is unaware if the applicant received  to Recapture, if warranted.
hn additional substantial damage letter. [t appears
hat the applicant may have appealed the
substanitial darmegre d anation to the local
prumicipality when the applicant was proceeding
with the NY Rising Homeowner's program.
The propecty was purchased consistent with the
Wequison Program’s FEMA non-comphant
puidelines.
EF-306-AC The appheant provided a substantal damage letter [No further action requred,
fram the City of Long Beach on Apnl 8, 2013,
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EF-316-A0

The applicant was admitted to the Program based
upon a FEMA DCMS Loss Venficanon Report. A
nemorandum regarding this decision iz included in
he appheant’s file.

[The Program is investigating the
ffile further and will transter the file
o Recaptuge, if waccanted.

EF-589-AQ

The appheant provided a substantal damage letter
from the Incorporated Village of Freeport on May
21, 2014.

MNo further action required,

EF-T00-AQ

The appheant provided a substantial danage leter
from the City of Long Beach on Apnl 8 2013,
The Program is unaware if the applicant received
tn addiional substannal damage letter. [t appears
hat the applicant may have appealed the

b ial damage d i to the local
nunicipality when the applicant was proceeding
with the NY Ricing Homeowner's Propram.

The Program is investigating the
ffile further and will transfer the file
[ro Recapture, if warranted.

EF-T91-AQ

The appheant provided a substantal damage letter
from the Town of Oyster Bay on November 11,
2017,

Mo further action requared,

EF-810-AQ

[he applicant prowided a substantal damage letter
from the he Town of Hempstead] on September
15, 2016.

1 he local rumcipality chose 1o use a damage
pssessment issued under the unrelated NY Rising
Bingle Famaly program (the ECR) to make its
substantial damage calculanon, then itas up to
FEMA to detenmne if domgr so 15 in comphance
ith FEMA and NFIP floadplain regulations and
ubstantial damage calculations standards.

Mo further action requred.

EF-820-AQ)

o

The appheant provided a substantal damage letter
from the Village of Amityville on March 17,

MNo further action required,

EF-832-AQ)

(The applicant provided a substantial damage letter
rom the Town of Esperance on May 30, 2015.

Mo further action required.

EF 853 AQ

[he applicant provided a substantial damagre letter
rom the Village of Babylon on August 11, 2015,

[Mo further achon requred.

EF-858-A0)

The applicant provided a substantial darnage letter
framn the Town of Ishp on September 21, 2015,

[Mo further action required.

EF-899-AQ)

o

The appheant provided a substantal damage letter
fram the Town of Babylon an June 14, 2016,

Mo further action required.

ER-016-A0

The applicant provided a substantial damage letter
from the Incorporated Village of Mastic Beach on
Jecember 1, 2015,

Mo further action required.
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ER 031 AQ

The applicant provided a substantial damage letter
‘ram the Town of Brookhaven on Decernber 11,
2013,

Mo further action requred.

EF-27-AQ

The appheant provided a substantal damage letter
from the Town of Oyster Bay on June 16, 2014,

Mo further action required
pertaining to this portion of the
DIGs fir 1. See Appendix B for
further nformation regarding this
Applicant.

ES-011-AQ

The applicant provided a substantial damage letter
rom the Town of Leer Park on July 14, 2014,

Mo further action requured
pectarng to this portion of the

J1Gs finding, Sec Appendix B for
[further information regardmg this
Applicant.

QN-D04557

AFR The applicant provided a substantial damage letter
ram New Yerk City on June 4, 2015,

[MNo further action required.
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Applicant Number IRmponse 1w the OIG Ichuimd Action Under GOSR
Policies /P d
EF-111-AQ Program deteomined that though this As the State previously informed the

tpplicant was ehgble for and received post-
storm FMV, the applicant also mistakenly

ecerved the resenlement ncentive,

[OIG both verbally and in wot is file
1as been transfemed to Recapture o

ecover the resettlernent incentive

bonount,

EF-408 AQ)

Bee the above response to Finding (1)),

INo further action requured.

ER-810-AQ

Bee the above response to Finding (1))

ased consistent with

[No further action requiced.

EF 832 AQ

As the State previously infermed the OIG,
both verbally and in wating, the applicant is
not A non-compliant. After consultation
twith FEMA and conversations between
FEMA and GOSR, Program deterrmined that
MA non
compliant in error. As 2 result, and pursuant
to Program policy, the applicant was eligible
for the post-storm FMV plus a resettlernent
prcentive.

iz property was listed as

(No further action required.

EF-853-A0Q)

Bee the above response to Finding (1)(c).

(Mo further action required.
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Ref to OIG
Evaluation

Comment 29

Comment 20

Comment 30

Auditee Comments and OIG’s Evaluation

Auditee Comments

ANDREW M. CUOMO
Governor

Governor’s Office of
Storm Recovery

Applicant Number

Response w the OIG

Required Action Under GOSR
Policies (Procedures

EF-207-AQ

[P rograrm has detenroned that this property was
ot in the 100-year, 500-year, or Coastal Erosion
[Hazard Aven,

As the State previously nfomoed the
JIG, both verbally and in wating, this
file Teaas been transferved 1o Recapture,

ER-031-AQ

[Per Program Policy, the property 1s elnble
because 1t 15 located in the Coastal Erosion
[Hazacd Area (CEHA). CEHA propertics ace
determined 1o be chipble wia a hardship process.

The hardshup memo 15 contuned i the
applicant file, along with supporting
documentation to substantiate the
hardship (e.g., photos of the propenty
shding off the chifl).

ES-011-A0Q

At the time of the purchase, the Program’s
vendor had mastakenly identified this property as
within the 100 year flood zone. The propenty is
n fact lacated in the floodway and was eligible
for purchase under the Buyout component, not
LA oquisition.

I'he Program is investigating the file
further and will transfer to Recapture, if
b rcanted,

Fuge 252025
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Comment 1

Comment 2

OIG Evaluation of Auditee Comments

The State maintained that it should be afforded “maximum feasible deference”
when interpreting requirements. We acknowledge that State grantees are afforded
maximum feasible deference and believe that we afforded it to the State. Public
Law 113-2 required the State to administer funds in accordance with all
applicable laws and regulations, and the March 5, 2013, Federal Register notice
required it to certify that activities would be administered consistent with its
HUD-approved action plans and have procedures to verify the accuracy of
information provided by applicants. We measured the sampled cases against the
eligibility criteria established by the State in the HUD-approved action plan it
developed. To fully evaluate whether the cases sampled met the eligibility
criteria, we performed work that went beyond what the State’s policies and
procedures required. For example, as part of our audit work, we contacted the
local governments to confirm that the letters submitted by applicants (1) matched
the letters or determinations on file with local officials and (2) represented the
most recent substantial damage determination made by local officials. We then
met with the local officials to obtain an understanding of each case and
documentation supporting their substantial damage determinations and compared
information from their files to documentation in the State’s files. As discussed in
the finding, the results of our audit show that the controls established by the State
were not sufficient to ensure compliance with its HUD-approved action plan.

The State maintained that the substantial damage requirement was used solely as a
threshold eligibility criterion for entrance into its program and was not required
by HUD or any Federal law. Further, it maintained that under FEMA policy, a
property must be issued a substantial damage letter by the local floodplain
administrator to be deemed substantially damaged and explained that the State’s
policy was that if an applicant had such a letter, he or she met the threshold
eligibility criterion. We do not disagree with the State’s assertion that a property
must be issued a substantial damage letter to be deemed substantially damaged.
However, the March 5, 2013, Federal Register notice required the State to
administer activities consistent with its HUD-approved action plans. For the
acquisition component of this program, the HUD-approved action plan
established the substantial damage requirement as threshold eligibility criteria, but
did not specify that this would be achieved only through receipt of a letter through
the applicant. As shown by the results of our report, we have concerns with the
controls the State put into place. In one case, the State’s file did not contain a
substantial damage letter, and the documentation maintained by the local
government showed that it had determined that the property was not substantially
damaged. Further, in three additional cases, by contacting the local governments,
we determined that the homeowners had appealed the initial substantial damage
determinations and the three properties were later determined to not be
substantially damaged, which means that they would not meet the eligibility
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Comment 3

Comment 4

criteria established by the State. Because the State did not have adequate controls
to ensure that it obtained the required letters and relied only on information and
letters provided by the applicants, it was not able to detect these issues.

The State maintained that the issues identified during the audit were mainly about
actions taken by local municipalities and stated that because the Governor’s
Office of Storm Recovery (GOSR) does not have jurisdiction to control the
actions of local officials or second-guess their technical determinations, it made
no sense to fault GOSR for relying on the work of these local governments. We
disagree with the State. While GOSR was appointed by the State to administer its
Disaster Recovery funds, the State is the grantee and our auditee. Our report
critiques the State and not GOSR specifically. Further, the National Flood
Insurance Program established distinct responsibilities for the Federal, State, and
local levels of government. As noted in the Substantial Improvement and
Substantial Damage Desk Reference, FEMA P-758, dated May 2010, States are
generally responsible for providing technical assistance to local governments,
monitoring local government programs, and coordinating between local
governments and the National Flood Insurance Program. Some States also
administer regulatory programs, and many are engaged in flood hazard mapping
initiatives. In this case, the State’s Department of Environmental Conservation
was its National Flood Insurance Program coordinator, and it could guide and
assist local governments with implementing floodplain management regulations
as required by 44 CFR (Code of Federal Regulations) 60.25. For example,
according to the State’s website, for local governments in New York to join the
National Flood Insurance Program, they are required to be approved by the
State’s Department of Environmental Conservation and FEMA. This requirement
shows that the State does have some authority or ability to ask questions
regarding the actions of local officials.

The State maintained that we lacked the statutory authority and expertise to
review, analyze, and opine on local substantial damage determinations. Further, it
stated that our assertions that certain properties were not substantially damaged or
that GOSR did not have adequate documentation to support substantial damage
determinations were without merit. We disagree with the State. The Inspector
General Act of 1978, as amended, provides that the HUD Office of Inspector
General’s (OIG) purpose and authority is to conduct and supervise audits and
investigations relating to the programs and operations of HUD. We are tasked
with identifying and preventing fraud, waste, and abuse and also with promoting
the efficiency and economy of these programs. In this case, the State is using
Disaster Recovery funds provided by HUD to purchase properties under the
acquisition component of its New York Rising Buyout and Acquisition program.
HUD OIG has authority to conduct audits related to Disaster Recovery funds.
While the State is correct that the National Flood Insurance Program falls under
FEMA, it chose to use the substantial damage determinations to determine
eligibility for its program and compliance with the HUD-approved action plan
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Comment 5

Comment 6

that it was required to follow, as discussed in comment 1. Therefore, our review
of the determinations is consistent with HUD OIG’s authority to conduct audits
related to those funds. We conducted this audit in accordance with generally
accepted government auditing standards and believe that the evidence obtained
provides a reasonable basis for our findings and conclusions based on our audit
objective.

The State maintained that our expansion of its investigation into local government
operations was improper because private citizens were the recipients of the
Disaster Recovery funds, not the local governments. We disagree. We did not
conduct an investigation but, rather, conducted an audit related to the eligibility
requirements of the State’s program. Paragraph 6.16 of the United States
Government Accountability Office’s Government Auditing Standards, 2011
Revision, required us to obtain an understanding of internal controls that are
significant within the context of our audit objectives. Further, paragraphs 6.30
and 6.58 required us to gather and assess information to assess the risk of fraud
occurring that is significant within the context of our audit objectives and to
identify potential sources of information that could be used as evidence for our
conclusions. Paragraph 6.59 required us to use our professional judgment in
determining the sufficiency and appropriateness of evidence, and paragraph 6.58
discussed the possibility of obtaining corroborating evidence when testing the
reliability of evidence. Further, the March 5, 2013, Federal Register notice
required the State to have procedures to verify the accuracy of information
provided by applicants. In this case, we determined that the State’s controls to
ensure that properties met eligibility criteria were significant to our objective. As
part of our audit work, we contacted local governments to confirm that the letters
submitted by applicants (1) matched the letters or determinations on file with
local officials and (2) represented the most recent substantial damage
determination made by local officials. We believe this work was necessary to
adequately evaluate the State’s controls and the eligibility of the properties
reviewed and that it fell squarely within our audit objective.

The State maintained that we did not properly apply the provision of the March 5,
2013, Federal Register notice related to verifying the accuracy of information
provided by applicants. It stated that in accordance with the notice, the State
required applicants to submit the substantial damage letter issued by their local
floodplain administrator rather than relying solely on the applicants’ word that
their properties were substantially damaged. The State noted that we implied that
the submission of the letter was not sufficient and that we wrongly suggested that
it monitor the substantial damage calculations. It then claimed that not only is the
State in no position to question the veracity of the letters, but that doing so would
be impractical and a wasteful duplication of efforts and that additional controls
are unnecessary.
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We disagree. The March 5, 2013, Federal Register notice states that a grantee has
adequate procedures to detect fraud, waste, and abuse if its procedures indicate
how the grantee will verify the accuracy of information provided by applicants.

In this case, rather than relying on the word of applicants, it relied on substantial
damage determination letters provided by the applicants. Because the State’s
policy did not require it to communicate directly with local officials, it did not
verify whether the letters provided by applicants were the official and most recent
determination or whether those determinations were supported. Our review
identified three key situations that illustrate why the State’s procedures were not
sufficient and why additional controls are necessary.

e The first situation is that the State’s files did not contain the required letter for
one property. This deficiency shows that the State did not have sufficient
controls to ensure compliance with its policy to obtain the letters from
applicants.

e The second situation is that for three properties, or 10 percent of the cases
reviewed, the State’s files contained only the initial substantial damage letters,
although the local communities later determined that the properties were not
substantially damaged after the homeowners appealed the initial
determinations. This deficiency shows that the State’s reliance solely on the
letter provided by the applicant was not sufficient and that additional controls
were necessary. For example, the State could have a process to request
confirmation from the local community that the letter provided by the
applicant matches the letter the local community has on file and that it is the
most recent determination.

e The third situation is that the substantial damage determinations were not
always supported. In many cases, neither the State’s files nor the local
government’s files contained support for the substantial damage
determinations. Further, the information in the files sometimes showed
conflicting information or showed that the properties were not substantially
damaged. For example, in one case, while the local government’s file did not
contain the FEMA proof of loss statement required by its policy, the State’s
file contained the statement, and the percentage of loss was less than 50
percent when calculated using this statement, thus making the property
ineligible for the program.

While the State’s response focuses primarily on whether it may question the
determination made by the local floodplain administrator, it is important to note
that in four of the six cases in which we determined that the properties were not
substantially damaged, our determination matched that of the local floodplain
administrator. If the State had sufficient procedures to ensure that it obtained the
letters from applicants and verified the substantial damage determinations with
local officials, it could have detected the situations discussed above and taken
appropriate action.
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Comment 7

Comment 8

Comment 9

Comment 10

The State maintained that questioning the veracity of substantial damage letters
would be improper, impractical, and a wasteful duplication of efforts by an
agency that does not possess the authority or expertise to question the inherent
validity of official documents issued by another governmental entity. We
disagree. As discussed in comment 3, we believe the State does have the
Authority to question the letters. Further, we disagree that it would be impractical
and wasteful. If GOSR does not have the authority or expertise, the State does,
through its Department of Environmental Conservation, which is its National
Flood Insurance Program coordinator. Beyond reviewing the support and
inherent validity of the letters, the State could also work with local officials to
confirm that the letters submitted by applicants (1) matched the letters or
determinations on file with local officials and (2) represented the most recent
substantial damage determination made by local officials. Taking this step would
have identified the four properties® discussed in our report, which the local
officials determined were not substantially damaged. The State used nearly $1.6
million in Disaster Recovery funds to purchase these four ineligible properties.
We believe this shows that implementing additional controls would not have been
wasteful but, instead, would have prevented waste.

The State maintained that its current procedures have been reviewed and
approved by HUD and that additional controls are unnecessary and would waste
time and money. We disagree. The State has not provided documentation to
show that HUD approved its procedures. While HUD approved the State’s action
plan, the plan established that properties needed to be substantially damaged and
did not detail the State’s intention to rely only on letters submitted to it by the
applicants.

The State maintained that the most appropriate course of action would be for us to
raise this issue directly with FEMA or the U.S. Department of Homeland Security
OIG. The objective of our audit was to determine whether the State ensured that
properties purchased under the acquisition component of its program met
applicable HUD, Federal, and State requirements, which included the substantial
damage requirement laid out in the State’s HUD-approved action plan.

Therefore, this report addressed issues identified with the State’s controls and
included recommendations addressed to HUD for actions we believe the State
needs to take to address the issues identified. While we often share information
identified with other Federal agencies, this report is focused on the State’s actions
and controls.

The State maintained that our file review showed a lack of experience with the
subject matter at issue and a selective and arbitrary use of information to justify

15 This includes one property for which the State’s file did not have a substantial damage determination letter and
three properties for which the State’s file did not have the most recent substantial damage determination letter.
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Comment 11

Comment 12

Comment 13

the finding. We disagree with the State. As discussed in the report as well as
several of our comments in this section, such as comments 1, 2, and 5, we
measured the cases sampled against the criteria established by the State in its
HUD-approved action plan. We conducted our audit in accordance with generally
accepted government auditing standards and believe that the evidence obtained
provided a reasonable basis for our findings and conclusions based on our audit
objective.

The State maintained that we included pictures of properties in our draft report,
taken months or years after the storm, seemingly to imply that the properties were
not substantially damaged. Further, it noted that most homes were damaged by
flood water inundation, which causes damage that would not be reflected in a
picture of the outside of a property taken long after the storm. In figure 1, we
showed a home that had kitchen renovation costs improperly included in its
damage estimate. The substantial damage determination for the home pictured in
figure 2 was improperly based on how high the flood water reached instead of by
comparing the estimated cost of repair against the prestorm value of the home as
required. In both cases, we noted how long after the storm the picture was taken.
We provided these pictures as context so that a reader could see the homes being
purchased with Disaster Recovery funds. We do not disagree that flood water can
cause damage that would not be reflected in such pictures. However, the State
was not able to provide documentation to show that the substantial damage
determinations for the two properties were prepared in compliance with
applicable requirements, and our review found that they were not properly
prepared.

The State maintained that our draft report and finding lacked clarity and
transparency and failed to identify the auditing standards used to make our
determinations. In addition, the State indicated that the draft report did not
include applicant-specific information other than a high-level summary and that it
was provided to the State only upon request. We disagree with the State. As
discussed in the Scope and Methodology section as well as comments 5, and 10
above, we conducted our audit in accordance with generally accepted government
auditing standards and believe that the evidence obtained provides a reasonable
basis for our findings and conclusions based on our audit objective. Our draft
report summarized the results of our review and provided detailed examples,
although it did not include details on every case. However, we provided the State
detailed information about each property reviewed on January 31, 2018, and June
22, 2018, to which it then provided written responses. We also provided a finding
outline on July 30, 2018, to which the State chose not to provide a response.

The State maintained that we should not have used eligible repair receipts
contained in its files to calculate the cost of repairs and damage percentage for
five properties. Specifically, the State noted that repair receipts were collected
from applicants for a different program and offset duplication of benefits and that
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Comment 14

these receipts were not collected to verify an applicant’s total damage and did not
account for the total reconstruction costs. Further, the State noted that any
damage calculation performed using such receipts would be low because the cost
of volunteer labor, homeowner labor, and donated and discounted materials would
not be represented in the receipts. The properties discussed by the State were
classified as unsupported because the State’s and local government’s files did not
contain adequate support for substantial damage calculations and the local
government’s files sometimes contained conflicting information or conflicted
with documentation in the State’s files. In such cases, we did not add up
applicant repair receipts but, rather, used the repair receipt amounts established by
the State to estimate the percentage of damage and assess the accuracy of the
substantial damage determinations. We also reviewed the condition of the
properties reflected in the State’s poststorm appraisals and other documentation
maintained by local governments to assess the accuracy of the substantial damage
determination. We did not use this information to conclude that the properties
were ineligible but, instead, concluded that the substantial damage determinations
were not supported. As a result, we recommended that HUD require the State to
provide additional documentation to show that the properties were substantially
damaged or reimburse HUD from non-Federal funds for the settlement costs paid
to purchase the properties.

The State maintained that we should not have used the State’s appraisals as
evidence to suggest that certain properties were not damaged because they did not
and were not intended to reflect the condition of the property immediately after
the storm nor were the appraisals used to determine the amount of damage after
the storm. We acknowledge that (1) the poststorm appraisals were sometimes
performed years after the storm; (2) the poststorm appraisals reflected the value of
the properties at the time the appraisals were performed; and (3) homeowners may
have performed repairs or improvements by that time, which would have been
taken into account in the poststorm appraised values. However, while we did not
rely on the appraised values and appraisal reports as evidence that properties were
ineligible, we considered the difference in the prestorm and poststorm appraised
fair market values to be a useful tool in identifying properties that may have a
higher likelihood of not meeting the substantial damage requirement. During our
audit, we used the appraised values and appraisals in two ways.

e Sample selection — As discussed in the Scope and Methodology section, we
used the prestorm and poststorm appraised values from the State’s data to
calculate an estimated percentage of damage from the storm, then selected
properties for review by focusing on those with the lowest estimated damage
percentage and those in cities with the highest number of properties. For
example, the poststorm fair market value of the property listed below was
only $17,000, or 4.05 percent, lower than the property’s prestorm fair market
value. In this case, we found that the local government initially classified the
property as substantially damaged but later reclassified it as not being
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substantially damaged, which means that the property was not eligible for the
acquisition component of the State’s program.

Application Prestorm appraised Postst(_)rm Poststorm appraised
. appraisal .
no. fair market value date fair market value
EF-505-AQ $420,000 3/21/2014 $403,000

e Sample review — As discussed in the finding, we compared information from
the local governments’ files to documentation in the State’s files, such as
appraisals. In some cases, this comparison raised red flags indicating that
properties may not have been substantially damaged. For example, in one
case, the substantial damage determination was based on a November 2012
contractor estimate and listed the cost of repairs as more than $149,000.
However, a February 2015 poststorm appraisal in the State’s file stated that
the property was in “very good condition,” although there was no evidence
that substantial repairs had been made before the appraisal to justify the
condition. For instance, the State’s files contained receipts for only $10,000
in repairs made before the appraisal, and local records did not show that the
homeowner had applied for permits to complete repairs.

Comment 15 The State explained that FEMA encouraged local officials to use its Substantial
Damage Estimator software so that their substantial damage determinations were
reasonable and defensible. Further, it maintained that while local officials must
review the validity of cost estimates provided by applicants, it was inappropriate
for us to suggest that local governments did not properly use the software or did
not have adequate support for the reports it generates. We disagree. As discussed
in the Scope and Methodology section as well as comments 5, 10, and 12 above,
we conducted this audit in accordance with generally accepted government
auditing standards and believe that the evidence obtained provided a reasonable
basis for our findings and conclusions based on our audit objective. For example,
we used our professional judgment in determining the sufficiency and
appropriateness of evidence and by using corroborating evidence to help evaluate
the reliability of the substantial damage determinations. In this case, we noted
that section 4.2 of FEMA’s Substantial Improvement and Damage Desk
Reference Guide stated that local officials should document their substantial
damage and substantial improvement decisions and the documentation should be
retained in the community’s permit records. Therefore, we reviewed
documentation maintained by local officials as well as documentation from the
State’s files to assess the accuracy of the substantial damage determinations. The
properties mentioned by the State were questioned as unsupported because the
local government’s files did not adequately support the determinations or because
information in the local government’s files conflicted with other information,
such as documentation maintained in the State’s files.
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Comment 16

Comment 17

Comment 18

The State maintained that we discounted the opinion of technical experts.
Specifically, the State noted that in some cases, we claimed that local officials did
not have adequate support for the values included in engineer or architect letters
and in other instances, we accepted the information in the letters and cited the
State and local files for containing conflicting information. As part of our audit
work, we met with local officials and compared information from their files to
documentation in the State’s files for each of the properties sampled. It is not
unusual for us to come to different conclusions for each sampled item because
each case is unique and the State and local files may have more documentation for
one case than for another. As discussed on page 4 of the report, we concluded
that of the 30 properties reviewed, 7 properties were substantially damaged, 6
properties were not substantially damaged, and the substantial damage
determinations for the remaining 17 properties were not adequately supported.

The State explained that while local officials must determine costs and market
values as part of their substantial damage assessments, they have discretion and
autonomy to decide how those determinations are made. It further noted that
FEMA provides a list of acceptable methods to determine the costs of
improvements and repairs. The State maintained that we failed to identify what,
if any, additional support would be necessary in the cases we cited as
unsupported. As noted above, each case is unique. Therefore, the method used to
resolve the findings for each case may vary. For example, in cases in which it
appeared that the local official used the wrong square footage when making the
substantial damage determination, we would expect to see documentation
explaining the discrepancy and a recalculation of substantial damage if needed.

The State claimed that substantial damage may not reflect a level of repairs that is
less than the amount of damage sustained but may include improvements beyond
their predamage condition. Further, it claimed that FEMA mandated that when
proposed, the cost of improvements must be included with the cost of repair to
make the substantial improvement or substantial damage determination, as local
officials did for the case involving kitchen renovation. The State also maintained
that in August 2014, HUD encouraged it to ensure that all substantially damaged
and substantially improved homes were elevated and that by focusing on only
homes that were substantially damaged as we did, a proper determination about
whether a home needs to be elevated cannot be made.

We disagree with the State’s claim that the cost of improvements must be
included with the cost of repair when making the substantial damage
determination. FEMA’s Substantial Improvement and Damage Desk Reference
Guide clearly defines substantial damage as damage whereby the cost of restoring
the structure to its before-damaged condition would equal or exceed 50 percent of
the market value of the structure before the damage occurred. The guide explains
that all substantially damaged homes are considered substantially improved, even
if the repair work is not performed, but it does not indicate that improvements
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Comment 19

should be considered when calculating whether a home qualifies as substantially
damaged. The State was accurate when it noted that HUD was concerned in
August 2014 about whether it was enforcing the requirement that substantially
improved homes be elevated. However, HUD was also clear that substantially
damaged homes are only a subset of the universe of rehabilitated homes that are
substantially improved. Further, it is important to note that the State’s HUD-
approved action plan and its policy manual required homes to be substantially
damaged, not substantially improved, and these documents did not include
discussion related to improving homes beyond the prestorm value.

The State maintained that it was difficult to respond to the section of the finding
about FEMA-noncompliant properties because it lacked clarity. Further, it noted
that if we had not determined whether a problem had occurred, the information
should be omitted from the final report and recommendations and questioned
costs related to the information are not appropriate. We disagree. The Inspector
General Act of 1978 defines the term “unsupported cost” as a cost that, at the time
of the audit, is not supported by adequate documentation. As explained in
Appendix A, unsupported costs require a decision by HUD program officials and
might involve a legal interpretation or clarification of departmental policies and
procedures. On March 14, 2019, HUD provided a legal opinion that partly
addresses the concerns raised in the report. We will review the legal opinion
during the audit resolution process to help determine whether the properties were
eligible for the acquisition component of the State’s program.

The State also maintained that the acquisition of FEMA-noncompliant properties
was prohibited only if the assistance was for the repair, replacement, or
restoration of a storm-damaged property. While it acknowledged that a sentence
in the November 16, 2011, Federal Register notice stated that replacement
housing can include the replacement of damaged properties, the State stated that
its program did not provide assistance to applicants for this purpose. Rather, the
State indicated that it purchased storm-damaged properties to achieve a FEMA-
allowed mitigation purpose. We disagree with the State. The State did not
provide documentation to support its statement that it purchased properties to
achieve a FEMA-allowed mitigation purpose. Further, while the State’s policy
manual did not discuss the purchase of homes to meet a FEMA-allowed
mitigation purpose, it did align with a November 16, 2011, Federal Register
notice, which states that the purpose of replacement housing is to equip an
individual or household with the funds necessary to gain replacement housing.
The notice also states that replacement housing includes the acquisition of
damaged properties and specifically notes that if award amounts for the
acquisition of damaged properties are related to property values, HUD considers
them to be for the purpose of replacement housing. For the five cases in question,
the award amounts were tied to property values. Further, the highest amount paid
for the five properties was nearly $467,000, and the average amount paid was
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more than $300,000, which would place the homeowners in a position to gain
replacement housing.

The State maintained that in response to discussions with HUD monitors in
September 2016, it made hardship determinations to allow properties in Coastal
Erosion Hazard Areas to be eligible for the acquisition component of its program.
Further, the State maintained that it appropriately granted hardship exceptions to
properties that were in Coastal Erosion Hazard Areas, in imminent danger due to
erosion, or deemed unbuildable by local and State officials. The State noted that
it granted this type of hardship for one of the properties reviewed but that we
faulted it for (1) dating the letter after the purchase was made, (2) not providing
documentation to support the hardship, and (3) not showing that the homeowner
applied for hardship status. The State then noted that there was no State policy or
Federal law or regulation requiring hardship letters to be dated before the
purchase of properties or requiring the State to prove that a homeowner applied
for the hardship. Further, it stated that the hardship letter contained and appended
documentation to support the hardship and maintained that the hardship was
granted because the homeowners were unable to rebuild or resell their home and
due to the risk of the home’s falling into the flood zone. The State maintained
that it verified this information through an inspection of the property and that
when it made the hardship determination, it was following the procedure for
Coastal Erosion Hazard Areas agreed to by HUD. On page 25 of its response, the
State again noted that the property was located in the Coastal Erosion Hazard
Area and was, therefore, eligible through the hardship process.

We acknowledge that the State updated its policy manual and made several
hardship determinations in response to HUD’s September 2016 monitoring
review. According to HUD’s monitoring review report, during the exit
conference for the review, HUD advised the State that to resolve a finding related
to the purchase of a property in a State-designated Coastal Erosion Hazard Area
that did not qualify under the program criteria, the State could either (1) repay the
funds used to acquire and dispose of the property, (2) request the applicant to
apply for a hardship, or (3) revise its policies to include homes in the Coastal
Erosion Hazard Area. The State then informed HUD that it had updated its policy
to include language stating that eligibility criteria may be waived by a hardship
determination.

However, for the property in question, the memorandum that the State provided to
support the hardship letter explained that the property was not located in the
Coastal Erosion Hazard Area. Instead, the property was located next to the
designated area on the 1994 map, and the State anticipated that updates to the
1994 map “would likely include” the property in question within the Coastal
Erosion Hazard Area. The State also provided three pictures with the hardship
letter, including the picture provided on page 16 of its response. Contrary to the
claims in its response to our report, the property was not located in the Coastal
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Comment 21

Comment 22

Comment 23

Erosion Hazard Area, and the State did not provide documentation showing that
the property was later classified as being in the designated area. Further, the
documentation provided did not adequately support the State’s claims that the
homeowner could not rebuild or resell the home. In contrast, for the property
HUD reviewed in September 2016, the State was able to show that the property
was located in the Coastal Erosion Hazard Area and provide a letter from the local
community supporting its claim that rebuilding was not allowed.

The State maintained that we did not allege meaningful noncompliance with
applicable Federal laws or regulations and that any recommendations disallowing
or questioning costs are without merit and unenforceable. We disagree and
believe that the work performed supports the finding and recommendations made
in this report. Further, based on the appendixes provided with the State’s
comments, it appears that the State agrees with some of our recommendations.
For example, in appendix A, the State agreed to investigate four cases in which
we determined that local officials concluded that the properties were not
substantially damaged and to transfer the files to recapture if warranted. Further,
in appendixes B and C, the State agreed that two properties purchased were
ineligible and that it had transferred the files to recapture, and it agreed to
investigate another property.

The State maintained that the Disaster Recovery funds used to acquire and
dispose of the properties identified were program administration costs and were,
therefore, eligible Federal expenditures, regardless of the ultimate status of
individual properties. We disagree and believe the State is misinterpreting the
requirements related to program administration costs. As discussed in HUD’s
Office of Community Planning and Development (CPD) Notice CPD 13-07,
dated August 23, 2013, examples of program administration costs include salaries
of executive officers and staff members with general program oversight
responsibilities and staff time spent for development of the action plan as well as
policies and procedures. In contrast, any costs incurred for implementing and
carrying out eligible activities, such as the acquisition component of the State’s
program, would be charged to the activity and subject to applicable eligibility
requirements.

The State maintained that our draft report was based primarily on the State’s
alleged noncompliance with its own policies, which it can amend at any time and
which we have consistently misinterpreted. Further, it stated that HUD has
assurance that costs were supported, used for eligible expenses, and put to their
intended use because they were disbursed by a program that was in full
compliance with all applicable laws and regulations and had robust internal
controls. We disagree. As discussed in comment 1, Public Law 113-2 required
the State to administer funds in accordance with all applicable laws and
regulations, and the March 5, 2013, Federal Register notice required it to certify
that activities would be administered consistent with its HUD-approved action
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Comment 24

Comment 25

plans and have procedures to verify the accuracy of information provided by
applicants. We measured the sampled cases against the eligibility criteria
established by the State in the HUD-approved action plan it developed. As
discussed in the finding, the State did not ensure that properties purchased under
the acquisition component of its program met the eligibility criteria outlined in its
HUD-approved action plan. The deficiencies identified occurred because the
State did not have adequate controls and relied on applicants and other entities to
ensure compliance with requirements. While the State can propose amendments
to its HUD-approved action plan at any time, amendments to its eligibility criteria
would be considered a substantial amendment. According to the March 5, 2013,
Federal Register notice, substantial amendments require the State to allow
opportunities for (1) citizen comments and (2) citizens’ access to information on
the use of grant funds. Further, the November 18, 2013, Federal Register notice
required the State to provide citizens, affected local governments, and other
interested parties with reasonable and timely access to information and records
relating to the action plan and to the grantee’s use of grant funds. In this case,
because the acquisition component of its program is generally complete,
proposing an amendment to the eligibility criteria would not allow it to provide
reasonable and timely access to such information to citizens, local governments,
and other interested parties.

The State maintained that several applicants provided substantial damage letters
from their local governments and noted that no further action was required.
However, as discussed in the finding, we noted that substantial damage
determinations were not always adequately supported. Further, we found that the
State did not have a process to verify that all files contained the required letter and
that the letters submitted by applicants (1) matched the letters or determinations
on file with local officials and (2) represented the most recent substantial damage
determination made by local officials. As a result, we recommend that HUD
require the State to provide additional documentation to show that the properties
were substantially damaged when acquired.

The State maintained that the applicants in three cases provided substantial
damage letters from the local governments and that it was unaware of whether the
applicant received an additional substantial damage letter. The State then
acknowledged that it appeared that the applicants may have appealed the
substantial determination letters, stated that it was investigating the files further,
and committed to transferring the files to recapture if warranted. We first
discussed one of the cases with the State in January 2018 and discussed the other
two cases with the State in June 2018, but we are not aware of the State’s taking
any action to investigate the three cases to date. However, when the State reviews
the information and documentation, it will find that each of the three applicants
appealed the initial letters and received a second substantial damage
determination, indicating that the properties were not substantially damaged. We
agree with the State’s plan to transfer the files to recapture. However, regardless
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Comment 26

Comment 27

Comment 28

of whether the State is able to recapture the funds from the applicant, it should
reimburse HUD from non-Federal funds the nearly $1.2 million*® paid to purchase
the ineligible properties. Further, it should identify and reimburse from non-
Federal funds any additional Disaster Recovery funds used to acquire and dispose
of the properties.

The State maintained that the applicant was admitted to the program based on a
FEMA Disaster Credit Management System loss verification report, but stated
that it was investigating the file and would transfer it to recapture if warranted.
Based on the loss verification report contained in the State’s file, we determined
that the report was from the Small Business Administration and not from FEMA.
Further, the use of the loss verification report did not align with the State’s policy
requirement for applicants to provide letters from local floodplain administrators
or similar officials showing that properties were substantially damaged. When we
contacted local officials and reviewed the documentation they maintained for this
property, we found that it was not substantially damaged. We agree with the
State’s plan to transfer the files to recapture. However, regardless of whether the
State is able to recapture the funds from the applicant, it should reimburse HUD
from non-Federal funds the $427,107 paid to purchase the ineligible property.
Further, it should identify and reimburse from non-Federal funds any additional
Disaster Recovery funds used to acquire and dispose of the properties.

The State maintained that the applicant was eligible for the poststorm fair market
value received when it purchased the property but that the applicant mistakenly
received the resettlement incentive and the file had been transferred to recapture.
We agree with the State’s plan to recapture. However, regardless of whether the
State is able to recapture the funds from the applicant, it should reimburse HUD
from non-Federal funds the $183,500 in incentive paid. Further, as discussed on
pages 8 to 9 of the report and in comment 19, the State’s purchase of a property
that did not comply with flood insurance requirements may have been improper.

The State maintained that after consulting with FEMA, it determined that the
property was listed as FEMA-noncompliant in error and that the applicant was,
therefore, eligible to receive the poststorm fair market value of the property plus a
resettlement incentive. However, after reviewing the documentation maintained
by the State, we determined that FEMA had an ongoing investigation regarding
the homeowner’s compliance with requirements. 1f FEMA determines that the
property was noncompliant, the State should reimburse HUD from non-Federal
funds for the incentive paid. Further, if the property is found to be noncompliant,
the State’s purchase of the property may have been improper.

16 The nearly $1.2 million includes $354,945 for application number EF-188-AQ, $394,280 for application number
EF-505-AQ, and $421,538 for applicant number EF-709-AQ.
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Comment 29 The State agreed that the property was not in the 100-year flood zone, the 500-
year flood zone, or a Coastal Erosion Hazard Area. Further, it stated that the file
had been transferred to recapture. We agree with the State’s plan to recapture the
funds. However, regardless of whether the State is able to recapture the funds
from the applicant, it should reimburse HUD from non-Federal funds the
$536,283 paid to purchase the ineligible property. Further, the State should
identify and reimburse from non-Federal funds any additional Disaster Recovery
funds used to acquire and dispose of the property.

Comment 30 The State explained that its vendor mistakenly identified the property as being
within the 100-year flood zone at the time of the purchase. It stated that the
property was located within a floodway and was eligible under the buyout
component of its program instead of the acquisition component. However, the
State indicated that it would investigate the file further and transfer the case to
recapture if warranted. We agree that the property would have been eligible
under the buyout component of its program because it was located in a floodway.
However, because the State has already sold the property for redevelopment, the
property does not fall under the buyout component®” of its program. Therefore,
regardless of whether the State is able to recapture the funds from the applicant, it
should reimburse HUD from non-Federal funds the $247,288 paid to purchase the
ineligible property. Further, it should identify and reimburse from non-Federal
funds any additional Disaster Recovery funds used to acquire and dispose of the
property.

17 While properties purchased under the acquisition component were eligible for redevelopment in a resilient
manner to protect future occupants, properties purchased under the buyout component were to be transformed
into wetlands, open space, or stormwater management systems to create a natural coastal buffer to safeguard
against future storms and improve the resilience of the larger community.
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Appendix C

Summary of Deficiencies

- Property not Substantial Property did H?.gi]li ?j\'\fcger
Application substantially dam_age_ not meet e _Ampgnt Amount
no. damaged determination rooq hazard flood ineligible | unsupported
not supported  requirements insurance

1 EF-036-AQ X $428,063
2 EF-111-AQ X X18 183,500 $202,523
3 EF-188-AQ X 354,945
4 EF-408-AQ X X 358,963
5 EF-413-AQ X 449,198
6 EF-484-AQ X 739,358
7 EF-505-AQ X 394,280
8 EF-506-AQ X 305,242
9 EF-516-AQ X 427,107
10 EF-589-AQ X 372,449
11 EF-709-AQ X 421,538
12 EF-791-AQ X 735,828
13 EF-810-AQ X X 253,903
14 EF-820-AQ X 671,556
15 | EF-832-AQ X X1e 54,909
16 EF-853-AQ X X 466,585
17 EF-858-AQ X 517,334
18 EF-899-AQ X 193,915
19 ER-016-AQ X 173,956
20 | ER-031-AQ X X% 435,069
21 ER-207-AQ X X 536,283
22 ES-011-AQ X X 247,288
23 | QN-004557-AFR X 569,194

Totals 6 17 3 5 3,562,198 5,930,788

18 The State improperly paid incentives on this property. The incentive amount is classified as ineligible, and the
rest of the settlement is classified as unsupported.

19 The State paid $29,700 in incentives for this property, which would be ineligible if the property is FEMA-
noncompliant. However, due to an ongoing FEMA investigation related to whether the homeowner was required
to maintain flood insurance, we classified this amount as unsupported with the rest of the settlement costs for the
property.

2 The State stated that this property was eligible because it had provided a hardship to the homeowner. However,
the State did not provide documentation to support the hardship or to show that the homeowner applied for it.
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